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Court of Appeals of the District of Columbia. 


No. 3697. 

Detroit & Toledo Shore Line Railroad Company, Appellant, 

V8. 

Interstate Commerce Commission. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 65165. 

Detroit & Toledo Shore Line Railroad Company, Petitioner, 

vs. 

Interstate Commerce Commission, United States of America, 

Respondent. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 In the Supreme Court of the District of Columbia. 

No. 65165. Law. 

Detroit & Toledo Shore Line Railroad Company, Petitioner, 

vs. 

Interstate Commerce Commission, United States of America, 

Respondent. 

Petition for Writ of Certiorari. 

Comes now the Detroit & Toledo Shore Line Railroad Company, 
hereinafter called your Petitioner, and respectfully declares: 

1—3697a 


2 DETROIT & TOLEDO SHORE LINE RAILROAD CO. VS. 

I. That your Petitioner is a railroad corporation organized and 
existing under and pursuant to the laws of the State of Michigan, 
and owns, and operates by steam, a railroad approximately 78 miles 
in length extending from Toledo, Ohio, to Detroit, Michigan, and 
is a common carrier for hire engaged in the transportation of persons 
and property in interstate commerce within the continental bound¬ 
aries of the United States; and that the Interstate Commerce Com¬ 
mission is an inferior tribunal organized and existing under the In¬ 
terstate Commerce Act, exercising quasi judicial powers and 

2 not proceeding according to the course of the common law; 

II. That your Petitioner, among other common carriers en¬ 
gaged in interstate commerce, is subject and amenable to the provi¬ 
sions of section 20 of the Interstate Commerce Act as amended (24 
Stat. L. 379; 34 Stat. L. 584), which empowers the Interstate Com¬ 
merce Commission to prescribe the forms of any and all accounts, rec¬ 
ords, and memorandum to be kept by carriers subject to the provisions 
of that statute; and that pursuant to such statutory authority, and by 
appropriate orders entered at different times subsequently to the enact¬ 
ment of said statute, the Interstate Commerce Commission has pre¬ 
scribed a uniform system of accounts which appears in detail in 
certain published classifications of accounting, important among 
which are those known by name as the “Classification of Operating 
Revenues and Operating Expenses of Steam Roads” and “Classifica¬ 
tion of Income, Profit and Loss, and General Balance Sheet Accounts, 
for Steam Roads,” both effective July 1, 1914—(copies of which 
are submitted herewith marked respectively Exhibits A and B) — 
this system of accounts being generally characterized and herein¬ 
after called the established accounting regulations of the Interstate 
Commerce Commission; 

III. That throughout its period of operations, including the three 
year period ended June 30, 1917, hereinafter called the test period, 
your Petitioner made annual and special operating returns to the 
Interstate Commerce Commission in the form of annual and special 

reports prescribed by said Commission and in conformity 

3 with the general and special orders of said Commission issued 
under authority of section 20 of the Interstate Commerce Act 

as aforesaid; and that, with the exception of a certain error presently 
to be set forth in detail, such annual and special reports were gen¬ 
erally in conformity with the established accounting regulations of 
the Interstate Commerce Commission. 

IV. That the term “Railway Operating Income” designates a par¬ 
ticular item in the aforesaid annual and special reports prescribed 
by orders of the Interstate Commerce Commission, and (in accord¬ 
ance with the conclusions announced by the Commission itself in its 
letter to the President of the United States dated September 3, 1918, 
copy of which appears in appendix A and is made a part hereof), it 
is “essentially the excess of railway operating revenues over the sum 
of concomitant railway operating expenses and railway tax accruals”; 

V. That Railway Operating Revenues, in accordance with the 
aforesaid established accounting regulations of the Interstate Com¬ 
merce Commission (pages 13 and 15 of the Classification of Operating 
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Revenues and Operating Expenses of Steam Roads) are the earnings, 
receipts, or revenues (money) that a carrier becomes entitled to re¬ 
ceive for accomplished transportation and operations incident thereto 
under the lawfully established rates and fares; and that where annual 
reports to the Interstate Commerce Commission are required from 
the carriers, including your Petitioner, such reports, pursuant to sec¬ 
tion 20 of the Interstate Commerce Act, shall show, inter alia, 

4 and in detail, “the earnings and receipts from each branch of 
business and from all sources.” 

VI. That Railway Operating Expenses, under the said established 
accounting regulations of the Interstate Commerce Commission, are 
essentially the costs to the carriers of maintaining their operating 
property and conducting transportation; 

VII. That contingent assets are “those without value to the ac¬ 
counting company (carrier) until the fulfillment of conditions re¬ 
garded as uncertain”; and contingent liabilities are “items which 
may, under certain conditions, become obligations of the company 
(carrier), but are neither direct nor assumed obligations on the date 
of the balance sheet; and therefore such contingent assets and con¬ 
tingent liabilities are not includible in the ascertaining and compu¬ 
tation of Railway Operating Income and are not includible as in¬ 
come or deducting factors in the balance-sheet account of the carriers. 
(Item 4, page 41, Classification of Income, Profit and Loss, and 
General Balance Sheet Accounts for Steam Roads.) 

VIII. That prior to the test period, and during the test period 
(three year period ended June 30, 1917), the Grand Trunk Railway 
Company of Canada alleged there was due it from your Petitioner a 
sum of money for services performed, the amount for the test period 

being One hundred Sixty Four Thousand Eight Hundred 

5 Dollars ($164,800.00), as more particularly set forth in briefs 
filed with the Interstate Commerce Commission, copies of 

which are submitted herewith marked Exhibits C & D; 

IX. That your Petitioner denied that services had been performed 
for it by the Grand Trunk Railway Company of Canada and refused 
payment of the alleged indebtedness as aforesaid, including the item 
of One Hundred Sixty Four Thousand Eight Hundred Dollars 
(164,800) alleged to have accrued in the test period and said alleged 
liability has never been admitted or paid by your Petitioner; 

X. That during the test period the Grand Trunk Railway Com¬ 
pany of Canada did not include the aforesaid item of One Hundred 
Sixty Four Thousand Eight Hundred Dollars ($164,800) alleged to 
be due it from your Petitioner in its books of accounts or in its reports 
to the Interstate Commerce Commission as earnings, receipts or 
“Railway Operating Revenue” for transportation services rendered, 
or as “Railway Operating Income”; but carried the said item in a 
suspense account as a contingent asset; 

XI. That the Grand Trunk Railway Company of Canada, January 
22, 1917, before the end of the test period, entered suit against your 
Petitioner for the amount of the aforesaid alleged debt, which suit 
is at the present time pending and undecided in the District Court 
of the United States for the Eastern District of Michigan, 
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6 Southern Division; said suit being identified in the records 
of the court as law case No. 5998; 

XII. That the aforesaid alleged debt, including One Hundred 
Sixty Four Thousand Eight Hundred Dollars ($164,800.00) said to 
have accrued during the test period, and alleged to be due the Grand 
Trunk Railway Company of Canada from your Petitioner, having 
been denied by your Petitioner and being the subject of a suit now 
pending in court as aforesaid, is not a positive liability of your Peti¬ 
tioner and therefore is not lawfully includible in the accounts of your 
Petitioner as a deducting factor in ascertaining and computing “earn¬ 
ings, receipts,” “Railway Operating Revenues’’ or “Railway Operat¬ 
ing Income”— but is a contingent liability that may never become an 
actual or positive liability and is dependent upon the decision of the 
court in the suit pending as aforesaid. 

XIII. That notwithstanding the refusal of your Petitioner to pay 
the alleged debt, as aforesaid, or to acknowledge it as a positive 
liability, its accounting officer, by mistake, charged the amount there¬ 
of, aggregating One Hundred Sixty Four Thousand Eight Hundred 
Dollars ($164,800) for the test period, as a deducting factor or debit 
against your Petitioner’s earnings, receipts, or “Railway Operating 
Revenues” (freight revenues), and made corresponding credit entries 
to certain suspense accounts, as more particularly shown at page 7 
of the brief filed with the Interstate Commerce Commission, a copy 

of which is submitted herewith and marked Exhibit D; that 

7 the effect of the accounting so made was erroneously and arti¬ 
ficially to understate the earings, receipts, or “Railway 

Operating Revenues”—and correspondingly the “Railway Operating 
Income”—of your Petitioner for the test period by the measure of 
One Hundred Sixty Four Thousand Eight Hundred Dollars ($164,- 
800) ; that by this amount the true earnings, receipts, or “Railway 
Operating Revenues” and “Railway Operating Income” of your 
Petitioner for the test period inadvertently was misstated in the an¬ 
nual and special reports made to the Interstate Commerce Commis¬ 
sion as aforesaid; and that therefore the said reports, to the extent 
and in the particulars stated, are not in conformity with the man¬ 
datory requirements of the statute (24 Stat. L., 379; 34 S'tat. L., 

584 >; 

XIV. That a corresponding overstatement of the earnings, receipts 
or “Railway Operating Revenues” and “Railway Operating Income” 
of the Grand Trunk Railway Company of Canada did not occur, be¬ 
cause, as stated, that Company did not during the test period, include 
the debt alleged to be due it as earnings, receipts, or railway operating 
income, but credited said debt on its books to a suspense account as a 
contingent asset, this action being in accordance with the established 
accounting regulations of the Interstate Commerce Commission. 
(Item 4, page 41, Classification of Income, Profit and Loss, and Gen¬ 
eral Balance Sheet Accounts, copy of which is submitted herewith 
marked Exhibit B); 

XV. That under the statutory and other powers thereto enabling 
him, the President of the United States by Proclamation, at 12:00 
noon December 28, 1917, took possession and assumed control 
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8 of your Petitioner’s railroad property and retained such pos¬ 
session and control until 12:01 a. m. o’clock March 1, 1920; 

XVI. That by the provisions of Section I of an Act entitled “An 
Act to provide for the operation of transportation systems while under 
Federal control, for the just compensation of their owners, and for 
other purposes” (40 Stat. L. 451) approved March 21, 1918, herein¬ 
after called the “Federal Control Act,” the President is authorized to 
agree with and guarantee to carriers whose property had been taken 
under Federal control that during such period of Federal control 
they would receive as just compensation an annual sum “not exceed¬ 
ing a sum equivalent as nearly as may be to its (carriers) average 
annual railway operating income for the three years ended June 30, 
1917,” this being the test period as aforesaid; 

XVII. That said Section I of the Federal Control Act further pro¬ 
vides that the average annual railway operating income, hereinafter 
called the standard retwm, shall be ascertained by the Interstate Com¬ 
merce Commission and certified by it to the President; and that the 
certificates thus made, for the purpose of agreement with the Presi¬ 
dent on compensation to be allowed the carriers, shall be taken as 
conclusive of the amount of such average annual railway operating 
income, or standard return, the term “railway operating income,” as 
it appears in the Federal Control Act, having been interpreted by the 
Interstate Commerce Commission in the same technical sense and 

meaning as applied to the same term used by that Commission 

9 in the form of annual reports prescribed by it. (Letter to 
the President, Appendix A hereof.) 

XVIII. That in the discharge of its statutory duty, under the Fed¬ 
eral Control Act, to ascertain and certify the standard return, as 
aforesaid, the Interstate Commerce Commission recognized the law, 
as affecting accounts and accounting, to be paramount to its estab¬ 
lished accounting regulations in two specific particulars, to-wit: 

(1) The so-called Adamson Law, enacted September 3, 5, 1916 
(39 Stat. L. 721 Chap. 436) compelling the observance of an eight- 
hour day, and resulting in wage increases, was attacked as uncon¬ 
stitutional, this issue not having been determined by the Supreme 
Court of the United States until March 19, 1917. (Wilson vs. New, 
243 U. S., 332.) Under the established accounting regulations of 
the Commission the carriers could not be compelled to accrue in¬ 
creased wages under the eight-hour day as a charge to operating 
expenses for the first two months of the calendar year 1917, these 
two months falling- within the so-called test period. The Interstate 
Commerce Commission, however, ruled that the law was superim¬ 
posed upon the established accounting regulations and imposed a 
wage liability which the carriers were required to include as oper¬ 
ating expenses in computing their standard return for the test period. 
(Commission’s ruling is set forth in full in Appendix A hereof, and 
in order of August 10,1918, copy of which is in Appendix C hereof.) 

(2) The Act commonly known as the War Tax Act, approved 
Oct. 3, 1917 (40 Stat. L. 302, C. 63) levied additional income taxes 
and made them retroactive from Jan. 1, 1917. Under the estab¬ 
lished accounting regulations of the Commission the carriers 
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10 could not be required to accrue, as expenses, the amount of 
such taxes assignable to the test period for the six months 
ended June 30, 1917. The Interstate Commerce Commission, how¬ 
ever, ruled that the law was superimposed upon its established ac¬ 
counting regulations and compelled the carriers to include, as a de¬ 
ducting factor in computing the standard return, tax accruals on its 
income at the rate provided by the statute for the six months of the 
test period ended June 30, 1917. (Letter to the President set forth 
in Appendix A and copy of Commissioner’s order of August 10, 1918, 
set forth in Appendix C hereof.) 

XIX. That the mistake, described in paragraph XIII hereof, was 
first discovered by your Petitioner when computing its standard re¬ 
turn in conformity with the orders of the Commission set forth in 
Appendix- B and C hereof, and reporting same to the Commission as 
required by said orders; that your Petitioner in making the return 
and later by letter to the Commission dated February 12, 1919, 
sought permission to exclude from the computation the aforesaid 
item of One Hundred Sixty Four Thousand Eight Hundred Dollars 
($164,800) upon the ground that the accounting as made was by 
mistake and upon the further ground that since, as an original ques¬ 
tion, the Interstate Commerce Commission was without jurisdictional 
power oi' authority in law to compel the classification of said item as 
a positive liability and a debit against the earnings, receipts or Rail¬ 
way Operating Revenues of your Petitioner, it likewise was without 
jurisdictional power or authority in law to compel such classification 
or assignment of the item for the purpose of certifying to the stand¬ 
ard return or for any other purpose—either by virtue of section 20 of 
the Interstate Commerce Act authorizing it to require annual and 

special reports and to establish a uniform system of 
11 accounts, or under the duty laid upon it by the Federal Con¬ 
trol Act to ascertain or certify the standard return; 

XX. That subsequently to the filing of application by your Peti¬ 
tioner, as aforesaid, an informal hearing was had thereon January 
26, 1920, before the duly authorized Compensation Board of the In¬ 
terstate Commerce Commission; that at such hearing no sworn testi¬ 
mony was taken but a typewritten record of the proceeding was made, 
and a brief was filed by your Petitioner January 30, 1920, copy of 
which is submitted herewith marked Exhibit C; 

XXI. That your Petitioner was advised in a letter dated April 15, 
1920, signed by J. J. Hickey, Chairman of the Compensation Board, 
Interstate Commerce Commission, copy of which is set forth in Ap¬ 
pendix D hereof, that the Petitioner’s application to the Commission 
to strike the aforesaid item from the computation of its standard re¬ 
turn was denied on the ground that no accounting error had been 
made; 

XXII. That on April 19, 1920, motion was filed with the Inter¬ 
state Commerce Commission by your Petitioner for reconsideration, 
the substance of which is set forth in full at page 2 of your Peti¬ 
tioner’s brief filed with the Interstate Commerce Commission 
June 4, 1920, a copy of which is submitted herewith marked Ex¬ 
hibit D j 


INTERSTATE COMMERCE COMMISSION. 


7 


12 XXIII. That upon the motion to reconsider, as aforesaid, 
your Petitioner was advised in a letter from the Interstate 

Commerce Commission, dated September 10, 1920, signed by Com¬ 
missioner W. M. Daniels, copy of which is set forth in full in Ap¬ 
pendix E hereof, that the application of your Petitioner to have the 
aforesaid item of One Hundred Sixty Four Thousand Eight Hun¬ 
dred Dollars ($164,800) stricken from the accounts for the purpose 
of computing and certifying the standard return was denied upon the 
ground that no accounting error had been made; 

XXIV. That in a communication dated September 13, 1920, by 
your Petitioner to the Hon. Edgar E. Clark, Chairman of the Inter¬ 
state Commerce Commission, set forth in Appendix F hereof, the 
Commission was requested to pass upon the question of law —inde¬ 
pendently of the established accounting regulations of the Commis¬ 
sion—and determine its powers and authority of law to compel the 
classification and accounting of a disputed and contingent liability 
as if said item was a positive or actual liability in the nature of an 
account stated, for the purpose of certifying the standard return or 
for any other purposes; and that in reply to this communication your 
Petitioner received the following letter from the Interstate Commerce 
Commission dated September 21, 1920, signed by Edgar E. Clark, 
Chairman, to-wit: 

“Your letter of the 13th instant, with reference to certification of 
the average annual railway operating income of the Detroit & Toledo 
Shore Line, was considered by the Commission in conference this 
morning and I am directed to say that the Commission does not see 
its wav clear to comply with the request contained in your letter.” 

13 XXV. That thereafter, on October 19, 1920, the Interstate 
Commerce Commission certified to the President of the 

United States that the standard return or average annual railway 
operating income of your Petitioner for the three-year period ended 
June 30, 1917, was Four Hundred Seventy Two Thousand Five 
Hundred Sixteen Dollars and Seventy Seven Cents ($472,516.77), 
(Certificate No. 86, File No. 264, copy of which is set forth in Ap¬ 
pendix G hereof) ; and that the amount thus certified was ascer¬ 
tained arid computed by including as a debit, or deducting factor 
against your Petitioner’s “earnings,” “receipts” or “Railway Operat¬ 
ing Revenue,” and correspondingly as a debit or deducting factor 
against your Petitioner’s Railway Operating Income,” the aforesaid 
item of One Hundred Sixty Four Thousand Eight Hundred Dol¬ 
lars ($164,800.00) representing a disputed and contingent liability, 
or doubtful claim, over which issue had been raised and is now 
pending in a suit in the District Court of the United States as afore¬ 
said; that the true standard return, or average annual railway op¬ 
erating income for the test period, of your Petitioner, is Five Hun¬ 
dred Twenty Seven Thousand Four Hundred Fifty Dollars and Ten 
Cents ($527,450.10), and not Four Hundred Seventy Two Thou¬ 
sand Five Hundred Sixteen Dollars and Seventy Seven Cents ($472,- 
516.77) as certified by the Interstate Commerce Commission to the 
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President; that the said certificate understates the true average an¬ 
nual Railway Operating Income of your Petitioner by one-third of 
One Hundred Sixty Four Thousand Eight Hundred Dollars ($164,- 
800.00) or Fifty Four Thousand Nine Hundred Thirty Three Dol¬ 
lars and Thirty Three cents ($54,933.33) ; and that the Interstate 
Commerce Commission exceeded its jurisdictional power in certify¬ 
ing to the President an amount other than the true standard 
14 return of Five Hundred Twenty Seven Thousand Four Hun¬ 
dred Fifty Dollars and Ten Cents ($27,450.10), as afore¬ 
said; 

XXVI. That the Interstate Commerce Commission has not al¬ 



lowed the Grand Trunk Railway Company of Canada to include 
the aforesaid item of One Hundred Sixty Four Thousand Eight 
Hundred Dollars ($164,800.00) as an income or credit item in 
computing its “earnings,” “receipts” or standard return ; and that 
as a consequence a contingent or doubtful liability has been con¬ 
verted into a positive liability against your Petitioner, without per¬ 
mitting a like conversion, in behalf of the Grand Trunk Railway 
Company of Canada, of a contingent and doubtful asset, or income 
item into a positive asset or income item, thus giving rise to the in¬ 
congruity of enforcing a liability for which there is no correspond¬ 
ing asset—a result incompatible with law and repugnant to the 
fundamental principles of accounts and accounting; and that fur¬ 
thermore, the effect of the aforesaid action by the Interstate Com¬ 
merce Commission, in ascertaining and certifying your Petitioner’s 
standard return, is to decide the issue now pending in court against 
your Petitioner in favor of the Grand Trunk Railway Company of 
Canada, and yet to withhold the benefits from the Grand Trunk 
Railway Company of Canada while levying an unlawful burden 
upon your Petitioner; 

/ XXVII. That the Interstate Commerce Commission has no juris¬ 
dictional power or authority of law—either by virtue of its authority 
to require annual and special reports and to prescribe a uniform 
system of accounts under section 20 of the Interstate Com- 
15 merce Act or in the execution of its statutory duty under 
the Federal Control Act—to compel, for the purpose of cer¬ 
tifying to the standard return (Average Annual Railway Operating 
Income) or for any other purpose, the classification and accounting 
of a disputed and contingent liability, as if such item was an account 
stated, or a positive and admitted liability; nor has that Commission 
any discretionary power or authority under the aforesaid statutes 
or any other statutes to compel such accounting for any purpose 
whatsoever; 

XXVIII. That the Interstate Commerce Commission, in making 


the certificate to the President, as aforesaid, in effect compelled and 
enforced, without having jurisdictional power or authority in law 
to da so, the classification and accounting of a disputed and con¬ 
tingent liability as if such item was an account stated, or a positive 
and admitted liability, in the sum of One Hundred Sixty Four 
Thousand Eight Hundred Dollars ($164,800.00), and to that ex¬ 
tent and in that particular arbitrarily exceeded its jurisdictional 
powers and also the law of accounts and accounting; 
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XXIX. That, under the provisions of section 1 of the Federal 
Control Act, your Petitioner has a statutory right—which is a 
right of a substantial nature—to have its standard return (Average 
Annual Railway Operating Income) correctly ascertained and cer¬ 
tified, in conformity with the law, to the President of the United 
States by the Interstate Commerce Commission in order that it might 
proceed, as contemplated by the statute, to agree with the President 
to accept its standard return or Average Annual Railway Operating 

Income as just compensation for use of its property during 

16 Federal control; and that by reason of the Interstate Com¬ 
merce Commission having made a certificate, as aforesaid, 

which by statute is made conclusive upon the President, and in 
which the standard return, or Average Annual Railway Operating 
Income, of your Petitioner, was understated Fifty Four Thousand 
Nine Hundred Thirty Three Dollars and Thirty Three Cents ($54,- 
933.33), your Petitioner (1) has been denied the statutory right 
to have its standard return ascertained and certified as by the law 
required; (2) has been denied the right to negotiate with the Presi¬ 
dent for compensation upon basis of its correct standard return; 
(3) has been denied an adequate and speedy method of obtaining 
annual compensation for use of its property as contemplated by 
section 1 of the Federal Control Act; (4) has been deprived of a 
substantial property right and has had an unlawful burden placed 
upon its property without due process of law from which no appeal 
lies and for which there is no adequate and expedient remedy at 
law except to have said action of the Commission declared null and 
void and the said certificate quashed and annulled under a review 
by the common law writ of certiorari. 

XXX. That Section 16 of the Interstate Commerce Act provides 
that the statistics, tables and figures, including “earnings and re¬ 
ceipts,” contained in the aforesaid annual and special reports of the 
carriers, made to the Commission as required by Section 20 of the 
said Act, shall be preserved as public records in the custody of the 
Secretary of the Interstate Commerce Commission, and shall be re¬ 
ceived as prima facie evidence of what they purport to be for the 
purpose of investigations by the Commission “and in all judicial 

proceedings”; 

17 XXXI. That the aforesaid annual and special reports made 
by your Petitioner to the Interstate Commerce Commission 

for the test period, not being in conformity with Section 20 of the 
Interstate Commerce Act in the particular that the “earnings and 
receipts from each branch of the business and from all sources” 
were not correctly stated in accordance with the mandatory pro¬ 
visions of the statute, your Petitioner on January 7, 1921, tendered 
to the Interstate Commerce Commission revised annual and special 
reports showing correctly the “earnings and receipts” and sought 
permission to file such reports and to withdraw the reports then on 
file which were not in conformity with the law (letter to Interstate 
Commerce Commission, Appendix H hereof); 

XXXII. That the application of your Petitioner as aforesaid, to 
withdraw the annual and special reports which were then on 
2—3697a 
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file with the Commission and not in conformity with the law, and 
to substitute for them the corrected annual and special reports, was 
denied (letter of G. B. McGinty, Secretary Interstate Commerce 
Commission, dated January 11, 1921, set forth in Appendix I 
hereof); that such denial by the Interstate Commerce Commission 
deprived your Petitioner of the statutory right to have its “earnings 
and receipts” correctly stated in the annual and special reports made 
to the Interstate Commerce Commission as required by law and to 
have such “earnings and receipts used as prima facie evidence in all 
judicial proceedings; and that the Interstate Commerce Com- 
18 mission in refusing to accept the aforesaid corrected annual 
and special reports has exceeded its jurisdictional power to the 
injury of your Petitioner in the particular that the incorrect and 
unlawful annual and special reports now on file may at the present 
time and in future be used as prima facie evidence against your 
Petitioner to its injury, prejudice and disadvantage in all judicial 
proceedings; that in certifying to your Petitioner’s standard return 
as aforesaid, the Interstate Commerce Commission itself-has used the 
aforesaid incorrect and unlawful annual and special reports to the 
injury, prejudice and disadvantage of your Petitioner; that from the 
said action of the Interstate Commerce Commission no appeal or 
review lies excepting to have the aforesaid denial order of the Com¬ 
mission quashed and annulled under a review by a common law writ 
of certiorari. 

Wherefore, upon the foregoing premises, your Petitioner respect¬ 
fully prays that the common law writ of certiorari issue commanding 
the Interstate Commerce Commission, respondent herein, to certify 
immediately to this Honorable Court the entire record upon which 
said respondent, in excess of its jurisdiction, in effect compelled your 
Petitioner, for the purpose of ascertaining and certifying its standard 
return, to classify and account for the aforesaid disputed or con¬ 
tingent liability, aggregating One Hundred Sixty Four Thousand 
Eight Hundred Dollars ($164,800.00) for the test period, as if such 
contingent liability was an account stated, or an actual or positive 
liability, denied your Petitioner the right to eliminate from its com¬ 
putation of the standard return the said item, and on which said 
respondent made the aforesaid certificate understanding the standard 
return, or average annual Railway Operating Income, of your Peti¬ 
tioner by Fifty Four Thousand Nine Hundred Thirty Three Dollars 
and Thirty Three Cents ($54,933.33) and denied your Peti- 

19 tioner the statutory right, in complying with the orders of 
the Interstate Commerce Commission issued under Section 

20 of the Interstate Commerce Act, to file with the said Commission 
annual and special reports, showing correctly, as by the statute re¬ 
quired, the “earnings and receipts” from each branch of your Peti¬ 
tioner’s business, including, to wit: 

(1) Record of the hearing of January 26, 1920, before the Com¬ 
mission’s Compensation Board. 

(2) Memorandum dated April 3, 1920, brought forward by the 
Interstate Commerce Commission’s Compensation Board to the Inter¬ 
state Commerce Commission’s Committee on Contracts. 
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(3) Memorandum dated August 30, 1920, brought forward by 
Commissioner J. B. Eastman to the Interstate Commerce Com¬ 
mission. 

(4) Memoranda, if any, brought forward by Chairman Edgar 
E. Clark to the Commission between the dates of September 13, 1920, 
and September 21, 1920. 

(5) The minutes entered by the Commission announcing its 
conclusion. 

(6) Memorandum of March 8, 1920, by Alex Wylie to the Com¬ 
pensation Board of the Interstate Commerce Commission (File D. C., 
2414-2511). 

(7) Such record and memoranda as the Commissioner acted upon 
in refusing to accept the aforesaid corrected annual and special 
reports. 

And your Petitioner further prays that upon completion by the 
respondent of the return to the writ as herein prayed, and after 
hearing, that this Honorable Court enter an order: 

(1) Declaring the action of the Interstate Commerce Commission, 
in compelling the accounting as aforesaid for the purpose of ascer¬ 
taining and certifying to your Petitioner’s standard return, to be in 
excess of its jurisdictional power and therefore null and void; 
20 (2) That the action of the Interstate Commerce Com¬ 

mission, in denying your Petitioner the statutory right to file 
annual and special reports for the test period which correctly show 
its “earnings and receipts” from all branches of its business, as re¬ 
quired by statute, exceeded the jurisdictional powers of the said 
Commission and therefore is null and void; 

And your Petitioner further prays for such other and further relief 
in the premises as justice and right may require. 

Respectfully submitted, 

DETROIT & TOLEDO SHORE LINE 
RAILROAD COMPANY, 

By ALFRED G. HAGERTY, 

Counsel. 

Alfred G. Hagerty, being first duly sworn, upon his oath deposes 
and says that he is the attorney for the Petitioner named and desig¬ 
nated in the foregoing Petition; that he has read the foregoing peti¬ 
tion and knows the contents thereof, and that the same is true, 
according to the best of his information, knowledge and belief. 

ALFRED G. HAGERTY. 

Subscribed and sworn to before me this 3rd day of February, 
1921. 

[Seal of Bates M. Stovall, Notary Public, District of 

Columbia.] 

(Signed) BATES M. STOVALL, 

Notary Public in and for the District of Columbia. 

My Commission expires May 20, 1925. 
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21 Appendix A. 

Letter to the President Regarding Operating Income Certifications. 

September 3,1918. 

To the President: 

The federal control act, approved March 21, 1918, provides as 
regards carriers taken under federal control and making operating 
returns to this Commission that “The average annual railway oper¬ 
ating income shall be ascertained by the Interstate Commerce Com¬ 
mission and certified by it to the President.” 

The certificate which we are required to transmit to yourself for 
the purpose of your making an agreement with any such carrier 
as to its just compensation, is by the act made conclusive of the 
amount of its average annual railway operating income for the 
three-year period ended June 30, 1917. 

In transmitting to you herewith certificates numbered 1, 2, 3, 4, 5, 
6, 11, 82, 116, 289, 291, and 360, inclusive, we deem it proper to 
explain briefly our construction of Section I of the federal control 
act, and of our action both as regards these certificates and those to 
follow. 

The federal control act employs certain specific terms of our ac¬ 
counting system, and indicates that in the certificate the terms are 
to be used in the same sense. Furthermore, the end of the three- 
year period designated in the statute does not coincide with the 
fiscal year currently prescribed, and we must therefore compute the 
average annual railway operating income attributable to the first six 
months of 1917 in conformity, so far as we reasonably can, with 
the accounting methods prescribed by us for the carriers’ observ¬ 
ance. 

The term “Railway operating income ’ designates a particular 
item in the suborn monthly and annual reports required of carriers. 
It is essentially the excess of railway operating revenues over the 
sum of concomitant railway operating expenses and railway tax 
accruals. 

Into the various refinements which from a technical accounting 
standpoint might modify this item determined as above indicated, 
we do not deem it appropriate here to enter. We note only 

22 in passing that the statute employs two other specific terms 
of our system of accounts, to wit, “equipments, rents” and 

“joint facility rents,” and requires their inclusion whether debits 
or credits, to arrive at the carriers’ annual just compensation which 
the statute provides shall not exceed “a sum equivalent as nearly as 
may be to its average annual railway operating income for the three 
years ended June thirtieth, nineteen hundred and seventeen.” 

We have perforce been obliged to observe in connection with the 
preparation of these certificates the narrow time limits within which 
a procedure to be workable must be confined. It is not impossible 
that if these limitations had not been present, a more detailed and 
comprehensive scrutiny of the carriers’ financial reports might have 
been effected and a revision thereof proffered which from a stand- 
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point of accounting accuracy might be superior to that which for 
practical reasons we here offer. 

We are of opinion, moreover, that the Congress intended that our 
certification should proceed within practical limits and along our 
established accounting lines. The financial returns of the carriers 
under the current accounting system were before the Congress when 
the act was passed, and while we are not in terms bound in making 
the certificates to refrain from deviating from the accounting 
methods which have in general been mandatory since July 1, 1907, 
we are of opinion that no radical departure therefrom was contem¬ 
plated by the Congress nor enjoined upon us by the act. We have 
always exercised the power to revise the carriers’ returns. In our 
certificates we have reserved the right and power to correct the 
amount certified as average annual railway operating income to the 
extent that the Commission may certify to be requisite in order to . 
bring the accounts into conformity with the regulations in effect 
at the time of such accounting, and to correct computations based 
thereon. 

It is proper to state that all carriers do not observe the same stand¬ 
ards of maintenance and depreciation. These depend somewhat 
upon varying operating and traffic conditions in different sections, 
and to a larger extent are affected by variations in the adminis¬ 
trative policies of the carriers. There is, however, no fixed standard 
and aside from the conjectural character of the assumption 
23 of a single standard for all carriers, such an equalizing 
attempt would involve a complete revision of the accounts 
and reports of each carrier, a task so vast that it is utterly imprac¬ 
ticable to attempt it. To meet this difficulty in a practical way it 
is proposed to provide in the contract with carriers an automatic 
correction in the form of a provision that during federal control the 
Government shall expend enough on the carriers property to insure 
its return at the end of federal control in substantially as good 
repair and complete equipment as it was on January 1, 1918, with 
the proviso that an average annual expenditure for such purposes 
equal, making due allowance for differences in wages of labor and 
cost of materials to that made by the carrier itself during the test 
period shall be deemed a satisfaction of the covenant, and with a 
further provision that expenditures in excess of those so made by 
the carrier for the test period, but required for the safe and proper 
operation of the property, assuming a use similar to the use during 
the test period, shall be made good by the carrier. 

We regard the provisions of the Adamson Act as superimposed 
upon our accounting regulations, and are of the opinion that the 
wage entries since January 1, 1917, should conform to the standard 
established by that act. In this particular, therefore, carriers’ re¬ 
turns have been revised by use so as to include in the computations 
as a part of operating expenses the wage accruals under the Adam¬ 
son Act for the first six months of the calendar and fiscal year 1917. 

Conformable to our accounting usage we think it appropriate to 
compute for the six months beginning January 1, 1917, (appropri¬ 
ate accruals for that period of the war taxes, and deduct the same 
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in arriving at the figure properly to be reported under the head of 
average annual railway operating income. In harmony with pub¬ 
lished rulings of the Treasury Department we have calculated such 
tax accruals for the first six months of 1917 at one-half of the total 
for that year. 

WINTHROP M. DANIELS, 

Chairman. 

(Italics ours.) 

24 Appendix B. 

Interstate Commerce Commission, 

Washington. 


April 1, 1918. 


To Operating Carriers by Steam Railway: 

By the terms of the Act of Congress, approved March 21, 1918, 
relating to the compensation to be paid to railways under Federal 
control and operation, the Interstate Commerce Commission is 
charged with the duty of ascertaining and certifying the average 
annual railway operating income of certain railroads for the three 
years ended June 30, 1917. A copy of pertinent paragraphs of the 
Act is attached for the information of respondent. The company 
addressed is directed to submit under oath on or before April 25, 
1918, a statement of its average annual railway operating income 
as defined in the Act. Such statement should be supported by 
details showing the manner of its computation from the reports 
made to the Interstate Commerce Commission for these years, the 
figures for each year being given separately, the miles of road to 
which the income of each year relates, the names and mileage of 
the lines acquired by, leased to, or consolidated with respondent 
company between July 1, 1914, and December 31, 1917, and the 
dates of such acquisition, lease, or consolidation, and also the names 
of the lines the operation of which was discontinued by respondent 
company during said period and the dates of such discontinuance. 

If for any part of said three-year period, annual reports or other 
sworn statements showing a complete income account were not 
filed with the Interstate Commerce Commission for any of the lines 
the operating income of which is included in the statement of 
operating income hereby required, a complete income account for 
such lines, subscribed to under oath, should be filed with this state¬ 
ment for the appropriate period. 

In order that the questions arising in connection with war taxes, 
as defined in the third paragraph of Section 1 of the Act, may be 
considered, carriers are further requested to report for the calendar 
year 1917, by months, the amount of railway tax accruals 
25 divided as between war taxes and other taxes as actually 
accrued during the year, and also the amount of such war 
taxes properly assignable to the six months ending June 30, 1917. 
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It is not intended that this return shall include a statement of 
special matters on which carrier may expect to base a claim for 
exceptional treatment as to the amount of compensation. If, in the 
opinion of respondent, the information above called for does not 
truly reflect its average annual railway operating income, a separate 
statement, in addition to that required by this circular, should be 
forwarded showing what respondent considers its true average an¬ 
nual railway operating income, with full explanations. 

Returns should be on paper approximately 8Vfexll inches, and 
should be mailed to the Bureau of Statistics, Interstate Commerce 
Commission, Washington, D. C. The form of oath to be used in 
these returns is as follows: 

Oath. 

State of-, 

County of -> ss: 

I, the undersigned,-, [Title of officer in charge of ac¬ 
counts], of the- [Full name of reporting company] Company, 

on my oath do say that the annexed return has been prepared under 
my direction; that I have carefully examined the same, and declare 
the same to be a complete and correct statement of the specified 
items, and that the various items here reported were, to the best of 
mv knowledge, information, and belief, determined in accordance 
with the accounting rules promulgated by the Interstate Commerce 
Commission for steam railway companies. 


P. 0. Address: -. 

Subscribed and sworn to before me this-day of-, 191-. 


By the Commission: 


26 


GEORGE B. McGINTY, 

Secretary. 


Appendix C. 


Interstate Commerce Commission, 


Washington. 


August 10, 1918. 


To Operating Carriers by Steam Railway: 

Supplementing the instructions contained in a circular issued 
under date of April 1, 1918, a copy of which is attached hereto, the 
company addressed is hereby ordered and directed to submit under 
oath as early as possible but not later than September 30, 1918, the 
following information: 

1. The total amount of war taxes assessed under the act of Con¬ 
gress approved October 3, 1917, upon the income for the calendar 
year 1917, chargeable under the Commission’s accounting regula¬ 
tions to “Railway tax accruals” (Account No. 532). 
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2. The amount of said taxes, if any, included in computing the 
average annual railway operating income as returned under said 
instructions of April 1, 1918. 

3. The total amount of wages paid or payable under the act of 
Congress approved September 3 and 5, 1916, commonly known as 
the Adamson law, for services rendered during the six months ended 
June 30, 1917, which was not included in computing the average 
annual railway operating income as returned under said instruc¬ 
tions of April 1, 1918. 

4. The amount of the average annual railway operating income 
for the three years ended June 30, 1917, as computed and returned 
under said instructions of April 1, 1918, modified, however, by in¬ 
cluding therein (a) one-half the total amount of war taxes assessed 
or assessable under the act of Congress approved October 3, 1917, 
upon the income for the calendar year 1917, as returned in item 1 
hereof; (6) the total amount of wages paid or payable under the act 
of Congress approved September 3 and 5, 1916, commonly known 
as the Adamson law, for sendees rendered during the six months 
ended June 30, 1917. 

Returns should l>e on paper approximately 8Vi>xll inches, and 
should be mailed to the Bureau of Statistics, Interstate Commerce 
Commission, Washington, I). C. The form of oath to be used in 
these returns is as follows: 

27 Oath. 

State of-, 

County of -, ss: 

I, the undersigned,-[Title of officer in charge of ac¬ 

counts], of the —— [Full name of reporting company] Company, 
on my oath do state that the annexed return has been prepared under 
my direction; that I have carefully examined the same, and declare 
the same to be a complete and correct statement of the specified 
items, to the best of my knowledge, information and belief. 

P. O. Address-. 

Subscribed and sworn to before me this — day of , 1918. 


By the Commission: 


GEORGE B. McGINTY, 

Secretary. 
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28 Appendix D. 

Interstate Commerce Commission, 

Washington. 

April 15, 1920. 

Mr. Alfred G. Hagerty, 

Counsel the Detroit & Toledo Shore Line Railroad Company, 
717 Munsey Building, Washington, D. C. 

Dear Sir: 

This letter refers to the alleged switching revenue amounting to 
approximately $164,800, which is the subject-matter, of an action 
brought by the Grand Trunk Railway Company of Canada against 
the Detroit & Toledo Shore Line Railroad Company, for the recovery 
of certain amounts of the alleged switching revenue, in the United 
States District Court for the Southern Division of the Eastern District 
of Michigan; also to the question as to whether any of the alleged 
switching revenue shall be included in the forthcoming corrected 
certificate of the average annual railway operating income of the 
Detroit & Toledo Shore Line Railroad Company. 

The Commission has considered the facts in the above matter and 
the presentation of the facts and issues as set forth in your brief and 
has decided that the exclusion by the Detroit & Toledo Shore Line 
Railroad Company of certain amounts of the alleged switching 
revenue which were computed during the test period was not an 
accounting error that should be corrected by the inclusion of such 
amounts in the forthcoming corrected certificate of the average an¬ 
nual railway operating income of the Detroit & Toledo Shore Line 
Railroad Company. 

The corrected certification of the average annual railway oper¬ 
ating income of the Detroit & Toledo Shore Line Railroad Company, 
which will be made to the President will therefore not include any 
of the alleged switching revenue. 

Very truly yours, 

J. J. HICKEY. 

29 Appendix E. 

Interstate Commerce Commission, 

Washington. 

September 10,1920. 

Mr. Alfred G. Hagerty, 

Counsel Detroit & Toledo Shore Line Railroad Company, 

Munsey Building, Washington, D. C. 

Dear Sir: 

On April 15, 1920, the Commission considered the claim of the 
Detroit & Toledo Shore Line Railroad Company that certain debits 
to account No. 101, “Freight revenue,” aggregating $164,800, had 
3—3697a 
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been erroneously made during the test period and should be elimi¬ 
nated in certifying the average annual railway operating income, 
otherwise known as “standard return.” The decision of the Commis¬ 
sion was adverse to the claim, and on April 19, 1920, the company 
filed a motion to reconsider. Since that time, all matters relating to 
the certification of average annual railway operating income under 
the provisions of section 1 of the Federal Control Act have been re¬ 
ferred to Division 4. 

On May 21, 1920, Commissioner Eastman heard you informally 
upon the motion to reconsider, and the matter has since been care¬ 
fully considered by Division 4. The Division has reached the con¬ 
clusion that the debiting of the items in question to account No. 101 
was not an accounting error. In the “Special instructions” of the 
Classification of Operating Revenues and operating expenses of Steam 
Roads, it is stated that 

“Accounts provided for operating revenues are designed to show 
amounts of money which the carrier becomes entitled to receive from 
transportation and from operations incident thereto.” (Italics ours.) 

And in the general instructions the following appears: 

30 2. Unaudited Items Affecting Operating Accounts.— 

When for any cause the amount of any item affecting oper¬ 
ating revenues or operating expenses can not be accurately deter¬ 
mined in time for inclusion in the accounts of the month in which 
the transaction occurs, the amount of the item shall be estimated and 
in such form charged or credited to operating accounts and credited 
to balance-sheet account No. 778, “Other unadjusted credits,” or 
charged to balance-sheet account No. 727, “Other unadjusted debits,” 
as may be appropriate, the necessary adjustments being made later 
when the item is audited. The carrier is not required to anticipate 
minor items which would not appreciably affect the operating ac¬ 
counts. 

It was at least not clear that the freight charges collected for the haul¬ 
ing of the coal in question from Toledo to Detroit should not be re¬ 
duced by debits aggregating $164,800, and the Division is of the 
opinion that the auditor, acting under the instructions set forth 
above, w r as justified in making the debits in question, at the same 
time making corresponding credits to account No. 778, “Other unad¬ 
justed credits.” 

It is true that there were alternative methods of accounting which 
the auditor might have followed, depending upon his conclusion in 
regard to the character of the items in question. However, he made 
his choice, and the accounts were subsequently closed and sw T orn re¬ 
turns were filed with the Commission upon that basis. Under the 
circumstances, and since there was no accounting error, the Division 
is of the opinion that it is not the duty of the Commission in certify¬ 
ing the “standard return” to permit the company to retrace its steps, 
reopen the accounts, and now adopt another method of accounting 
for these items. 
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The final certificate of the average annual railway operating in¬ 
come of the Detroit & Toledo Shore Line Railway Company during 
the test period will accordingly be filed, under the provisions of sec¬ 
tion 1 of the Federal Control Act, without the change for which the 
company has asked. Divison 4 will be willing, however, if the com¬ 
pany desires it to do so, to state in writing to the Director 
31 General of Railroads the peculiar circumstances surrounding 
the debit items in question, aggregating $164,800, so that they 
may be given consideration in determining just compensation to be 
fixed by contract. 


Very truly yours, 


W. M. DANIELS, 

Commissioner. 


32 Appendix F. 

September 13, 1920. 

Subject : In re Certification of the Average Annual Railway Operat¬ 
ing Income of the Detroit & Toledo Shore Line. 

Hon. Edgar E. Clark, 

Chairman Interstate Commerce Commission, 

Washington, D. C. 

Dear Sir : 

The issue in the above proceeding was first considered by the Com¬ 
mission as a whole and determined against the Applicant. FifHher 
hearing upon a motion to reconsider was likewise disposed of by Di¬ 
vision 4. Hence, it may appear impertinent even to suggest further 
consideration. No such suggestion is here intended. Nevertheless, 
in neither of its announcements has the Commission openly and 
definitely overcome—or even answered—the challenge addressed to 
its power. This being true, there remains some ground for the 
thought that this point may have escaped the usual close analysis; 
and especially so because Division 4, in announcing its conclusions, 
seems to recognize that the law, or at least the equities, are with the 
Applicant, since in substance that Division suggests that relief from 
the burden of injustice may lie in negotiations with the Director 
General, and as helpful a letter reciting the facts, if the Applicant 
desires it, will accompany the final certification. Plainly, no relief 
could be procured or expected from the source suggested, because the 
Commission’s certificate is conclusive upon the Director General, and 
the time for making contracts is passed. Moreover, the Director Gen¬ 
eral repeatedly has declined to deal with purely accounting questions. 

The irreparable injury to the Applicant lies in the very fact that 
by statute the certificate is made conclusive, and in this case, if drawn 
in conformity with the conclusions of the Commission, will rest upon 
an error of law. 
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Everyone, including the members of the Commission and account¬ 
ants who have considered the question, concede that the item 

33 in dispute is a contingent liability—contingent upon the de¬ 
cision of the court in which is being litigated the question as 

to whether this item is or is not chargeable to the Company. The 
Company, itself, has always denied liability. The disputed item is 
not unlike many others which, depending upon some future event, 
may or may not become assets or liabilities of the Company. And 
your accounting regulations—apparently designed to observe the 
rule of law that accounting for disputed and doubtful liabilities can¬ 
not be compelled—expressly provides that “contingent liabilities” 
shall not appear in the accounts at all, or on the balance sheet. This 
was the rule properly observed by the Grand Trunk, and your ac¬ 
countants concede that the Grand Trunk was right. The rule will 
be found at page 41 of your “Classification of Income, Profit and 
Loss, and General Balance Sheet Accounts,” item 4, reading as fol¬ 
lows : 

“Contingent assets and liabilities shall not be included in the body 
of the balance-sheet statement, but shall be shown in detail in a sup¬ 
plementary statement accompanying the balance-sheet statement. 
* * * Contingent liabilities include items which may under cer¬ 
tain conditions , become obligations of the company, * * *” 

Despite this mandatory rule of your classifications, the fundamental 
principle of law upon which it rests, and the admission that the 
Grand Trunk was right in observing it, the conclusions of the Com¬ 
mission as to the Shore Line side of the transaction seem to be that 
the action of the auditor in posting his books—rather than your ac¬ 
counting regulations and the underlying rule of law—must govern 
for the purpose of certifying to the standard return. This is tanta¬ 
mount to saying that an accounting officer, by the stroke of a pen, 
may lay aside your accounting regulations and render them inef¬ 
fective. Yet your very object in certifying to the standard return, 
as reported to the Congress, is to have it conform first to the law and 
second to your established accounting regulations. These matters 
are mentioned here because, even at this stage of the proceeding, it 
w’ould seem unfair to the Commission not to make plain the Appli¬ 
cant’s position, and because counsel was denied the privilege orally to 
argue them. 

34 The purpose of this communication, however, is to ask the 
Commission if it will not at least help the Applicant to the 

extent of formally announcing its conclusions in respect of its statu¬ 
tory power to compel the accounting as made for the purpose of cer¬ 
tifying the standard return. A definite announcement of your con¬ 
clusion that in compelling the accounting as made (for the purpose 
of certifying the standard return) you have considered your statu 1 
tory powers and believe that the proposed certification wili lie wholly 
within such powers, will be sufficient upon which to seek a review in 
the courts. It will be enough to say that the conclusions already an¬ 
nounced should be so interpreted. The Applicant makes this re¬ 
quest because of a firm conviction that the proposed certificate will 
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result in a miscarriage of justice through an error of law—that a re¬ 
view is justified—and that the Commission is willing to aid the Ap¬ 
plicant so far as possible in such process. 

Very truly yours, 

A. G. HAGERTY. 

Copies for Commissioners, 

B. H. Meyer, 

Winthrop M. Daniels, 

Joseph B. Eastman, 

Mark Potter. 

(Dictated but not signed.) 

35 Appendix G. 

Interstate Commerce Commission. 

Certificate of Railway Operating Income (Corrected). No. 86 C, 

Bureau of Statistics, File No. 264 C. 

To the President of the United States: 

Pursuant to section 1 of the Act approved March 21, 1918, entitled 
“An Act to provide for the operation of transportation systems while 
under Federal control, for the just compensation of their owners, and 
for other purposes,” the Interstate Commerce Commission has ascer¬ 
tained from annual and special reports made to it by the company, 
and hereby certifies, that the average annual railway operating in¬ 
come of the Detroit and Toledo Shore Line Railroad Company for 
the three-year period ended June 30, 1917, heretofore certified as 
$456,512.i7 was understated in the sum of $16,004.60 and that, as 
corrected, said average annual operating income was $472,516.77. 

This certification is made as a result of certain changes and cor¬ 
rections which the Commission has subsequently determined and 
hereby certifies to be requisite in order to bring the ac-ounts and re¬ 
ports of the company used by the Commission as the basis of com¬ 
puting said average annual railway operating income into conform¬ 
ity with the accounting rules or regulations of the Commission in 
force at the time of such accounting, or in order to correct computa¬ 
tions based on such accounts or reports. 

October 19, 1920. 

By the Commission : 

GEORGE B. McGINTY, 

Secretary. 
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Appendix H. 


January 7, 1921. 

George B. McGinty, 

Secretary Interstate Commerce Commission, 

Washington, D. C. 

Dear Sir : 

Pursuant to the provisions of Section 20 of the Interstate Com¬ 
merce Act the Interstate Commerce Commission, by general and spe¬ 
cial orders, has required carriers subject to the Act to file annual and 
special reports with the Commission. The statute requires that such 
annual reports, among other things, shall show in detail the “earn¬ 
ings and receipts from each branch of the business and from all 
sources.” 

In response to the general and special orders as aforesaid, the De¬ 
troit & Toledo Shore Line Railroad Company filed annual reports 
with the Interstate Commerce Commission for the three years ended 
June 30, 1917. By mistake these reports, now on file with the Com¬ 
mission, show the “earnings and receipts” from accomplished freight 
transportation service conducted during said period to be $216,413.79 
less than the actual “earnings and receipts” (freight revenue). It 
follows that every computation and statistical result set forth in the 
aforesaid reports, which are based upon the aforesaid item of “earn¬ 
ings and receipts” from freight service, are understated to the extent 
of $216,413.79. 

Under the provisions of Section 16 of the Interstate Commerce 
Act (paragraph 13) “the statistics, tables, and figures contained in 
the annual or other reports of carriers made to the Commission may 
be offered” and “shall be received” as prima facie evidence in all ju¬ 
dicial proceedings. 

So long as the aforesaid annual or special reports remain in the 
files of the Commission, reflecting incorrectly the “earnings and re¬ 
ceipts” of the Company from freight service for the three-vear period 
ended June 30, 1917, the express terms of the statute is not complied 
with and the Company is open to risk of loss and injury if the said 
reports are used as evidence in judicial proceedings or otherwise; 

hence, the Company desires to withdraw the aforesaid annual 
37 reports for the three-year period ended June 30, 1917, and to 
substitute for them annual reports for the stated period which 
will show, as required by Section 20 of the Interstate Commerce Act, 
the correct “earnings and receipts from each branch of the business 
and from all sources.” 

The items, aggregating $216,413.79, by which the “earnings and 
receipts” were understated in the said period, are set forth in detail 
in a sheet appended hereto. 

Will the Commission permit the Company to withdraw the annual 
reports now on file and substitute for them corrected annual reports 
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which will accurately state, as required by the statute, the “earnings 
and receipts” for the three-year period ended June 30, 1917. 

Very truly yours, 

DETROIT & TOLEDO SHORE LINE 
R. R. CO., 

By ALFRED G. HAGERTY, 

Of Counsel. 

A. G. H./C. A. R. 

Analysis of Item of $216,413.79 by Which the “Earnings and Re¬ 
ceipts” are Understated in the Annual Reports of the Detroit & 
Toledo Shore Line Railroad Company to the Interstate Commerce 
Commission for the Three-year Period Ended June 30, 1917. 

Item No. 1. 

During the test period freight earnings were estimated, the 
amounts of such estimates being credited to income and debited to 
a suspense account entitled “freight revenue.” When the actual 
“earnings and receipts” from freight service were determined and 
the books closed for each month the suspense account “freight reve : 
nue” was credited and the difference between the actual amount of 
freight earnings and the amount estimated therefor was debited or 
credited to other suspense accounts “freight earnings in suspense” 
and “expenditures in suspense,” the balances in which were never 
cleared. Such differences are properly includible in account No. 101 
“freight” under the established accounting regulations of the Com¬ 
mission, and adjustment should have been so made. During the 
three-year period ended June 30, 1917, the suspense account 
38 in question received net credits amounting to $48,013.79. 

This item was erroneously omitted from “earnings and re¬ 
ceipts” (freight revenue) in the annual reports to the Commission 
for the three-year period ended June 30, 1917. 

Item No. 2. 

During the three-year period ended June 30, 1917, there was er¬ 
roneously charged against the “earnings and receipts” an item of 
$164,800, representing an amount alleged to be due the Grand 
Trunk Railway Company of Canada for alleged switching services 
said to have been performed for account of the Detroit & Toledo 
Shore Line Railroad Company during the said period. The De¬ 
troit & Toledo Shore Line Railroad Company disclaimed that any 
such service had been performed for it or that it owed to the Grand 
Trunk Railway Company of Canada the sum of $164,800. The 
amount never was paid, may never be paid, and the liability has 
never been admitted. The issue as to whether or not the Detroit & 
Toledo Shore Line Railroad Company is liable for said amount is 
now pending in a suit in the United States District Court for the 
Southern District of Michigan. It therefore follows that the actual 
“earnings and receipts” of the Detroit & Toledo Shore Line Railroad 
Company have been understated $164,800 and therefore have not 
been and are not correctly stated, as by the statute required (Section 
20 of the Act to Regulate Commerce), in the annual reports made 
to the Interstate Commerce Commission for the said period. 
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39 Appendix I. 

Interstate Commerce Commission, 
Office of the Secretary, 


Washington. 

January 11, 1921. 

Mr. A. G. Hagerty, 

Carmalt, Hagerty & Wheeler, 

Munsey Building, 

Washington, D. C. 

Dear Sir: 


Your request of the 7th instant, that the Detroit & Toledo Shore 
Line Railroad Company be permitted to withdraw certain of its an¬ 
nual reports now on file in the Commission's office and substitute 
other reports therefor, has today been considered and denied by the 
Commission. 

Respectfully, 


H. C. H.-L. 


G. B. McGINTY, 

Secretary. 


40 Motion for Rule to Show Cause. 

Filed February 4, 1921. 

Petition for writ of certiorari having been filed herein on the 4th 
day of February A. D. 1921, motion is here made for the issuance of 
an order to show cause why the said writ should not issue in con¬ 
formity with the prayer of the petitioner. 

Respectfully submitted, 

(Signed) “ ALFRED G. HAGERTY. 

ALFRED G. HAGERTY, 
Attorney of Record for Petitioner. 

Rule to Show Cause. 

Filed February 9, 1921. 

-* * * * * f m 

Upon the petition filed herein it is this 9th day of February A. D. 
1921, ordered: 

That the Respondent show cause, if any it has, before the Court 
on the 23rd day of February—, A. D. 1921, at the hour of 10:00 
o’clock a. m., why the prayer of said petition for a writ of certiorari 
should not be granted; provided, a copy of this order be served upon 
the said respondent on or before Feb’y 14th, A. D. 1921. 

F. L. SIDDONS, 

Justice. 
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Marshal's Return. 

Served a copy of the within rule on Interstate Com. Com. by per¬ 
sonal service on G. B. McGinty, Secty. Feb. 9-1921—Attorney 
41 General, by personal service on A. M. Palmer—Feb. 9-1921. 

MAURICE SPLAIN, 

U. S. Marshal. 


Demurrer to Petition. 

Filed February 23,1921. 

****** it 

The respondent, Interstate Commerce Commission, says that the 
petition is bad in substance. 

INTERSTATE COMMERCE COMMISSION, 
By JAMES QUARLES, 

Assistant Counsel. 

The matters of law intended to be argued on the above demurrer 
are that jurisdiction as to all questions and things connected with 
the ascertainment and certification to the President of a carrier’s 
average annual railway operating income for the test period is vested 
by statute in the Interstate Commerce Commission exclusively; that 
the petition does not show that said Commission has exceeded its 
said authority, and that the Court is without jurisdiction to review 
by certiorari the action of said Commission in ascertaining and cer¬ 
tifying said income of the petitioner, Detroit & Toledo Shore Line 
Railroad Company. 

JAMES QUARLES, 

Counsel for Interstate Commerce 

Commission, Respondent. 

42 Return to Rule and Answer to Petition. 

Filed February 23, 1921. 

******* 

Comes now the Interstate Commerce Commission, respondent in 
the above-entitled action, and, without waiving its demurrer to the 
petition, by way of return to the rule to show cause, issued herein, 
and for answer to so much of the petition as it is advised requires 
answer, savs: 

I. Answering Paragraph III, respondent denies that the item or 
entry referred to in said paragraph was an error or that the same 
was not in conformity to the established accounting regulations of 
the respondent. 

II. Answering Paragraph XIII, respondent denies that the ac¬ 
counting officer of the petitioner charged the $164,800 as a deduct¬ 
ing factor or debit against the petitioner’s earnings, receipts, or rail- 

4—3697a 
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way operating revenues (freight revenues) by mistake, or that said 
accounting officer made corresponding credit entries to certain sus¬ 
pense accounts by mistake; denies that the accounting so made was 
an error or that the effect of it was erroneously and artificially, or 
erroneously or artificially, to understate the earnings, receipts, or 
railway operating revenues or the railway operating income of the 
petitioner for the test period; denies that the true earnings, receipts 
or railway operating revenues or railway operating income of the 
petitioner for the test period was inadvertently, or,—so far as respond¬ 
ent now has information,—at all, misstated in the annual 

43 and special reports made to respondent by the petitioner so 
far as said item of $164,800 was or is concerned; and denies 

that said reports, to the extent or in the particulars alleged in said 
paragraph, are not in conformity to the requirements of the statute. 

III. Answering Paragraph XIX, respondent denies that it com¬ 
pelled the classification of said item of $164,800 as a positive liability 
and a debit against the earnings, receipts or railway operating reve¬ 
nues of the petitioner, or that it compelled such classification or as¬ 
signment of the item for the purpose of certifying to the petitioner’s 
standard return; and respondent says that the classification of said 
item in the petitioner’s accounts and reports was made by the pe¬ 
titioner itself and voluntarily, and that respondent, for the reason 
stated in Paragraphs XXI and XXIII of the petition, to-wit, that no 
accounting error had been made by petitioner in so dealing with the 
item, and for other reasons hereinafter stated, simply refused permis¬ 
sion to the petitioner afterward to alter the entires or the said classi¬ 
fication. 

IV. Answering Paragraph XXIV, respondent admits that it re¬ 
ceived the letter dated September 13, 1920, set forth in Appendix 
P of the petition and that it responded thereto as alleged in said 
paragraph; but respondent again denies that it compelled the classi¬ 
fication and accounting complained of unless the fact that it refused 
permission to the petitioner to change the classification and account¬ 
ing which the petitioner itself had made can be so regarded, 

44 which respondent denies. And respondent denies ihat said 
classification and accounting were in the nature of an account 

stated, and respondent avers that, on the contrary, the petitioner in 
its annual reports to respondent negatived any such interpretation of 
said classification and accounting by making in its report for the year 
ended June 30, 1915, under the heading “Other unadjusted credits” 
(the same being the suspense account referred to in Paragraph 
XIII) entries in words and figures as follows, to-wit: 


Freight revenue for unsettled switching bills. $267,230.37 

Freight earnings suspense account provided (esti¬ 
mated) for unsettled switching claims. 16,971.20 

and by making in its report for the year ended June 30, 1916, under 
the same heading, entries in words and figures as follows, to wit: 

Freight revenue unsettled switching bills. $351,600.00 

Freight earnings—suspense—estimated amount pro¬ 
vided for unsettled switching claims. 47,098.36 
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V. Answering Paragraph XXV, respondent denies that the true 
standard return or average annual railway operating income for the 
test period of the petitioner, when ascertained and computed in ac¬ 
cordance with the accounting rules and regulations prescribed by re¬ 
spondent, is $527,450.10, and respondent avers that, as at present 
advised, said standard return so ascertained and computed was and 
is the sum of $472,516.77, as certified by respondent to the Presi¬ 
dent. Respondent denies that said certificate understates the true 
average annual railway operating income of the petitioner by $54,- 
933.33, or by any sum, and respondent denies that it exceeded its 
jurisdictional power in certifying to the President an amount 

45 other than said $527,450.10. 

VI. Answering Paragraph XXVI, respondent says that 
the Grand Trunk Railway Company of Canada has not asked to be 
allowed to include the said item of $164,800 as an income or credit 
item in computing its “earnings,” “receipts,” or standard return; 
and respondent denies that the effect of any action by respondent in 
ascertaining and certifying the petitioner’s standard return was or is 
to decide the issue now pending in court against the petitioner or in 
favor of said Grand Trunk Railway Company of Canada, and re¬ 
spondent avers that neither the parties to said litigation nor the court 
in which the issue as to the validity of the switching charges is now 
pending attribute any such effect to any action by respondent in the 
respects mentioned. 

VII. Answering Paragraph XXVII, respondent denies that it has^ 

ever assumed to exercise any such jurisdictional power as is intimated 
by the allegations of said paragraph. / 

VIII. Answering Paragraph XXXI, respondent denies that the 
so-called revised annual and special reports tendered respondent by 
petitioner on January 7, 1921, showed “correctly” the earnings and 
receipts of the petitioner, and respondent avers that the controversy 
between the said Grand Trunk Railway Company of Canada and the 
petitioner touching the validity of the switching claims asserted by 
the former still remained undetermined by the court in which said 
controversy was pending at the time said revised reports were ten¬ 
dered, and that, by reason of said fact, the original reports filed by 

the petitioner, and for which the petitioner sought to substi- 

46 tute said revised reports, showed equally as correctly as the 
latter the earnings and receipts of the petitioner. 

IX. For further return and answer the respondent says that by 
the provisions of an act of Congress entitled “An act to provide for 
the operation of transportation systems while under Federal control, 
for the just compensation of their owners, and for other purposes,” 
approved March 21, 1918, and commonly known as the Federal con¬ 
trol act, respondent is invested with exclusive jurisdiction to ascer¬ 
tain the average annual railway operating income of carriers such as 
the petitioner, and to certify such income to the President, and that, 
for the purpa*e of the agreement between the President and carriers 
authorized by said act, such certificate is made conclusive. And re¬ 
spondent further avers that its functions in ascertaining and cer¬ 
tifying said income are administrative and that they involve the ex- 



28 


DETROIT & TOLEDO SHORE LINE RAILROAD CO. VS. 


ereise of judgment and discretion; that the courts have no jurisdic¬ 
tion to interfere with respondent or to review it for error, in any form 
of action, and particularly by certiorari, in the exercise of such judg¬ 
ment and discretion, so long as respondent proceeds within its said 
jurisdiction. 

Respondent is advised by counsel and therefore avers that the issue 
of the writ of certiorari to review the action of the respondent in the 
performance of the administrative duties assigned it by law would 
be improper; that the court is without jurisdiction to issue the writ 
as prayed in the petition for the purpose of reviewing the 

47 action of the respondent in the premises; and that the court is 
without jurisdiction to quash or annul the action of the re¬ 
spondent, or any order made by respondent in the premises. 

X. For further return and answer respondent says that said debit 
item of $164,800 was entered by or pursuant to the directions of the 
auditor of the petitioner; that said entry was and is in conformity 
to the rules and regulations prescribed by respondent governing the 
accounts of carriers engaged in interstate commerce; that said entry 
was not made by mistake or inadvertently, as alleged by the peti¬ 
tioner, but in accordance with what the said auditor deemed sound 
business principles and judgment; and that the sole purpose of all 
the efforts of the petitioner to have respondent eliminate said entry 
from petitioner’s accounts has been, and the sole purpose of the pres¬ 
ent proceeding is, to secure from the United States as compensation 
for the use of petitioner’s property during the period of Federal con¬ 
trol the additional sum of one-third of said $164,800, by making it 
appear that petitioner’s net earnings for the test period were larger 
by said sum of $164,800 than its accounts in their present condition 
show them to have been; and this when the question of whether the 
petitioner is to be relieved of said claim remains as yet undetermined 
by the court in which the action between the said two carriers in¬ 
volving the validity of said claim is now T pending. 

In this connection respondent further avers that in a letter dated 
February 1, 1921, and, under the instructions of respondent, ad¬ 
dressed and sent by respondent’s secretary to counsel for the 

48 petitioner, it was said bv said secretary for and on behalf of 
respondent that, 

The question as to w’hether the item of $164,800 is freight reve¬ 
nue of the Detroit & Toledo Shore Line, which is your contention in 
urging correction of the report figures, or is switching revenue which 
should be paid by the Shore Line to the Grand Trunk Lines, is now 
before the United States District Court in Michigan in an action 
brought by the Grand Trunk against the Shore Line. If the de¬ 
cision of that court is adverse to the contentions of the Shore Line, 
or if, at the conclusion of the litigation, the contentions of the Shore 
Line are not sustained, it may be that you will not then urge that the 
annual reports be corrected. If at the conclusion of the litigation 
the contentions of the Shore Line are sustained you may then bring 
the item of $164,800 to the attention of the Commission and it will 
decide w T hether the annual reports should be corrected, or the amount 
included in profit and loss account No. 604, “Delayed income 
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credits,” at the time the litigation is concluded, or what disposition 
should be made of the item in the accounts and reports of the De¬ 
troit & Toledo Shore Line Railroad Company. 

Wherefore, respondent prays that the rule issued herein be dis¬ 
charged, that the petition be dismissed, and that respondent have 
judgment for its costs herein. 

INTERSTATE COMMERCE COMMISSION, 
By JAMES QUARLES, 

Assistant Counsel. 


49 City of Washington, 

District of Columbia, ss: 

Winthrop M. Daniels, being duly sworn, says that he is a member 
of the Interstate Commerce Commission, the respondent above- 
named, and that he makes this affidavit on behalf of said Commis¬ 
sion ; that he has read the foregoing return and answer and knows 
the contents thereof, and that the same is true. 

WINTHROP M. DANIELS. 


Subscribed and sworn to before the undersigned, a notary public 
within and for the District of Columbia, this 23rd day of February, 
*1921. 

G. P. WERNER, [seal.] 
Notary Public. 

'Special 'Appearance and Limited Motion. 

Filed February 23, 1921. 


United States of America, named as a party defendant to the 
petition, now comes by its counsel, not entering its appearance 
herein, but in order to prevent default against it, and appears spe¬ 
cially for the purpose only of challenging and objecting to the juris¬ 
diction of the court over it, and moves the court— 

(1) To strike the name of United States of America from the 
petition and to quash the service, or the attempted service, made 
upon the Attorney General: 

(2) To dismiss as to it the petition for want of jurisdiction of 
the court over it as a party defendant. 

As grounds for this motion it is shown: 

50 (1) The petition is styled “Petition for Writ of Cer¬ 

tiorari”, and the prayer thereof prays “That the common 
law writ of certiorari issue commanding the Interstate Commerce 
Commission,” etc., and the United States has not consented to be 
sued by petition for common law writ of certiorari. 

(2) The prayer of the petition (if the common law writ of cer¬ 
tiorari is issued) prays that the court shall enter an order “declaring 
the action of the Interstate Commerce Commission * * * to 

be in excess of its jurisdictional power and therefore null and void” 
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in certain particulars. The Commerce Court Act provided that any 
and all suits to annul, enjoin, set aside or 'suspend in whole of an 
part any order of the Interstate Commerce Commission shall be 
brought against the United States (Sections 208-209 Judicial 
Code); and Urgent Deficiencies Act, October 23, 1913 (38 Stat. 
219) which abolished the Commerce Court, continued that form of 
practice and procedure and further provided that any such suit shall 
be brought in the district of the residence of the petitioner (38 
Stat. 219). 

(3) The suit is obviously an attempt to create a new and unwar¬ 
ranted jurisdiction and procedure indirectly to review by judicial 
process the proceedings before and orders of the Interstate Com¬ 
merce Commission. 

Wherefore, United States prays that its motion be sustained. 

JOHN E. LASKEY, 

United States Attorney. 

JAMES P. SCHICK, 

Assistant United States Attorney. 
BLACKBURN ESTER.LINE, 

Special Assistant to the Attorney General. 

51 Motion to Dismiss Petition. 

V. 

Filed February 25, 1921. 

****** * 

The United States of America having appeared specially herein 
for the purpose only of challenging and objecting to the jurisdic¬ 
tion of the Court over it, and having moved the court as follows: 

“(1) To strike the name of the United States of America from 
the petition and to quash the service, or the attempted service, made 
upon the Attorney General; 

“(2) To dismiss as to it the petition for want of jurisdiction of 
the court over it as a party defendant”; 

and the Court having sustained said motions of the United States 
of America, and having stricken the name of the United States of 
America from the petition and quashed the service made upon the 
Attorney General, and having dismissed the petition as to said 
respondent, 

Comes now the Interstate Commerce Commission and moves the 
Court to dismiss the petition as to it also. 

As grounds for this motion it is respectfully represented to the 
Court, 

1. That the object and purpose of this proceeding, as shown by 
the allegations of the petition, is to set aside and annul the action 
of the Interstate Commerce Commission whereby said Commission 
ascertained and certified to the President the test period; 

2. That by section 1 of the Commerce Court Act (36 Stat. L. 
539; Jud. Code, Sec. 207; Comp. sts. Sec. 993) it was provided that 
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the Commerce Court “shall have the jurisdiction now possessed by 
circuit courts of the United States and the judges thereof 

52 over all cases of the following kinds: 

******* 

“Second. Cases brought to enjoin, set aside, annul, or suspend in 
whole or in part any order of the Interstate Commerce Commission”. 

3. That bv section 208 of the Judicial Code (Comp. Sts. Sec. 
997) it is provided that, 

“Suits to enjoin, set aside, annul, or suspend any order of the 
Interstate Commerce Commission shall be brought in the Commerce 
Court against the United States”. 

4. That by the Urgent lleficiency Act, approved October 22, 
1913, (38 Stat. L. 208, 219, 220) it was and is provided that, 

“The Commerce Court * * * is abolished from and after 

December 31, 1913, and the jurisdiction vested in said Commerce 
Court * J * * is transferred to and vested in the several dis¬ 

trict courts of the United States”. (Comp. Sts. Sec. 992.) 

5. That by another clause of said Urgene Deficiency Act it is 
further provided that, 

“The procedure in the district courts in reespect to cases of which 
jurisdiction is conferred upon them by this Act shall be the same 
as that heretofore prevailing in the Commerce Court”. (Comp. 
Sts. Sec. 995.) 

6. That, the- premises considered, the Court is without jurisdic¬ 
tion to proceed’further in’ this action against the Interstate Com¬ 
merce Commission alone. 

Wherefore, the Interstate Commerce Commission prays that its 
motion be sustained and that the petition be dismissed as to it also. 

INTERSTATE COMMERCE COMMISSION, 

By JAMES QUARLES, 

Assistant Counsel. 

53 Supreme Court of the District of Columbia. 

Saturday, February 26th, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

Upon consideration of the motion filed herein on behalf of the 
United States of America, named as party defendant herein to quash 
the service of process on the Attorney General of the United States 
of America, and to strike the name of said defendant from the 
petition, it is ordered that said motion be, and the same is hereby 
granted. Whereupon, such service of process is hereby quashed 
and held for naught and the defendant designated “United States 
of America stricken from the petition. 
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Memorandum of Court. 

Filed June 21, 1921. 

Under the Act of Congress approved March 21, 1918, 40 Stats. 
451, commonly called and known as the Federal Control Act, the 
President is authorized to agree with and to guarantee to any rail¬ 
road making operating returns to the Interstate Commerce Commis¬ 
sion, of which railroad, possession, use, control and operation was 
taken over by the President during the late war, that during the 
period of the federal control such railroad shall receive as just com¬ 
pensation, an annual sum, payable at certain times, for each year 
and pro-rata for any fractional year of such control, not exceeding 
a sum equivalent as nearly as may be to its average annual railway 
operating income for the three years ending June 30, 1917. 

54 The Act further provided that the average annual railway 
operating income should be ascertained by the Interstate 

Commerce Commission and certified by it to the President, and its 
certificate should, for the purpose of such agreement, be taken as 
conclusive of the amount of such average annual railway operating 
income. It would seem that prior to and during the so-called test 
period, which means the three year period ending June 30, 1917, 
the Grand Trunk Railway Company of Canada claimed that there 
was due it from the petitioner a sum of money for services per¬ 
formed, during said test period, of $164,800. This was denied by 
the petitioner with the result that an action was instituted by the 
Grand Trunk Company against the petitioner for the amount 
claimed by it in the District Court of the United States for the East¬ 
ern District of Michigan, where it is still pending. Under the ac¬ 
counting regulations of the respondent Commission, to be observed 
by railroads, and by the requirements of the Interstate Commerce 
Commission Act, the reports to be made by the railroads to the Com¬ 
mission were required to show the earnings and receipts from each 
branch of the business and from all sources. The petitioner alleges 
that its accounting officer, in making up a report of the petitioner to 
the Commission, by mistake charged the amount of the claim of the 
Grand Trunk road against the petitioner for the test period, amount¬ 
ing to $164,800, as a deducting factor or debit against the petitioner’s 
earnings, receipts, or railway operating revenues, and made corre¬ 
sponding credit entries to certain suspense accounts, the effect of 
which, says the petitioner, was “erroneously and artificially 

55 to understate the earnings, receipts or railway operating rev¬ 
enues and correspondingly the railway operating income of 

your petitioner for the test period by the measure of $164,800.” 
That discovering this alleged mistake, petitioner, on or about Feb¬ 
ruary 12, 1919, sought permission of the respondent to exclude from 
its computation this item of $164,800, which permission the Com¬ 
mission refused. That thereafter, the respondent Commission cer¬ 
tified to the President that the standard return or average annual 
railroad operating income of the petitioner for the test period was 
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$472,516.77, and that this sum was ascertained and computed by 
the respondent Commission by the process of including as a debit 
or deducting factor against the petitioner’s earnings, receipts or rail¬ 
way operating revenues, and correspondingly as a debit or deduct¬ 
ing factor against the petitioner’s railway operating income, the 
item of $164,800, representing a disputed and contingent liability, 
and petitioner insists that the true standard return or average annual 
railway operating income of the petitioner for the test period is 
$527,450.10, and that therefore, the certificate of the respondent 
Commission to the President understated the true average annual 
railway operating income of the petitioner by the sum of $54,933.33; 
and, says the petitioner, the Commission exceeded its jurisdictional 
power in certifying to the President an amount other than that 
claimed by the petitioner to be the true standard return of $527,- 
450.10, and it is upon the theory that the Commission has proceeded 
in excess of its jurisdiction that it seeks to have the action of the 
Commission in the matter thus claimed corrected in the pending 
proceeding. 

56 The Commission, among other things, challenges the au¬ 

thority of this court to review its action in the particular 
about which the petitioner claims, in a proceeding such as this. 

This Court had occasion quite recently to consider its power to 
issue a writ of certiorari in the case of Mickadiet vs. Payne, Law, 
63498, in which the respondent was the Secretary of the Interior, 
who was required in that case, to determine who were the legal 
heirs of a deceased Indian allottee of land, and held, for the reasons 
stated in a memorandum filed in that case, that the writ would not 
lie. Those reasons are repeated as follows: 

“The complaint of the Petitioners is not that he proceeded to in¬ 
quire into and determine these questions, or to put it in more 
familiar phrase, ‘to hear and determine’ them, but that he reached 
an erroneous conclusion thereon, in that he decided the adoption 
decree to be null and void, and that therefore the Petitioners were 
not the legal heirs of the allottee. 

“Let it be supposed for the moment that his conclusion was erro¬ 
neous. The question then arises, has this Court the jurisdiction to 
correct the error by the means of a writ of Certiorari? It must be 
borne in mind that the power of the Secretary to make the inquiry 
and reach a conclusion has been settled in his favor by the Supreme 
Court, and it is plain that its exercise required him to pass upon 
questions of fact and of law, and make an adjudication thereon. 
Can it be doubted that this involved judgment and discretion? The 
nature and quality of his act was at least quasi-judicial although 
performed in the course of administrative duties, for he is, of course, 
primarily an administrative, an executive officer. 

“In the performance of his duty in the case he was but carrying 
out the provisions of the Act of Congress of June 25, 1910 (36 
Statutes 855) which enacted, inter alia, 

“ ‘That when any Indian to whom an allotment of land has been 
made, or may hereafter be made, dies before the expiration of the 
5—3697a 
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trust period and before the issuance of a fee simple patent, without 
having made a will disposing of said allotment as hereinafter pro¬ 
vided, the Secretary of the Interior, upon notice and hearing, under 
such rules as he may prescribe, shall ascertain the legal heirs of such 
decedent, and his decision thereon shall he final and conclusive. 
(Underscoring by this Court.)’ 

57 “Having ascertained ‘the legal heirs of such decedent,’ will 
his decision thereon ‘be final and conclusive’ as the Act 

quoted declares, if this court has the power to require him to set his 
decision aside and, in effect, enter one that is in accord with what 
this Court might consider proper? that is: 

“To deny to the Petitioners the relief sought in this proceeding is 
not to say that they are without a remedy, if they have been deprived 
of any constitutional right. Doubtless at the proper time, and in an 
appropriate suit or action, a judgment can be obtained that will do 
justice to all concerned, a judgment that will be res judicata of this 
controversy, which certainly a judgment in this proceeding would 
not be, at least so far as these persons now claiming adversely to the 
Petitioners before the Secretary, are concerned. 

“The case falls within the doctrine enunciated by the Court of 
Appeals in Degge v. Hitchcock, 35 Appeals, 218, affirmed by the 
Supreme Court in 229 U. S. 162. 

“In both Courts, the appellee, the then Post Master General, chal¬ 
lenged the power of this Court to issue the writ of Certiorari, in a 
case where the respondent was acting within his jurisdiction, indeed 
that it had no power to issue the writ at all against an executive 
officer. Neither Court felt it necessary to decide the latter contention, 
but did sustain the former. 

“The Court of Appeals used the following language in the course 
of the opinion, page 226: 

“ ‘The writ lies to inferior courts and to special tribunals exer¬ 
cising judicial or quasi-judicial functions, to bring their proceed¬ 
ings into the superior court, where they may be reviewed and quashed 
if it be made plainly to appear that such inferior court or special 
tribunal had no jurisdiction of the subject matter, or had exceeded 
its jurisdiction, or had deprived a party of a right or imposed a 
burden upon him or his property, without due process of law. Dis¬ 
trict of Columbia v. Burgdorf, 6 App. D. C. 465-471; Bradshaw 
v. Earnshaw, 11 App. D. C. 495499; Hendley v. Clark, 8 App. 
D. C., 165-183; Harris v. Barber, 129 U. S. 366-372, 32 L. ed. 697- 
700, 9 Sup. Ct. Rep. 314. 

“ ‘To the extent indicated the writ of certiorari is in the nature of 
a writ of error, but it does not, like the latter, go to errors of judg¬ 
ment that may have been committed, in the process of the exercise 
of an existent jurisdiction. Harris v. Barber supra; Re Schneider, 
148 U. S. 162-166, 37 L. ed. 406-408, 13 Sup. Ct. rep. 572; Hendley 
v. Clark and Bradshaw v. Earnshaw, supra; Hamilton v. Harwood, 
113 Ill. 154; Gaither v. Watkins, 66 Md. 576, 8 Atl. 464.’ 

58 “The Supreme Court in the same case in the course of its 
opinion, after calling attention to the fact that it was the 
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first instance in which a Federal Court had been asked to issue a 
writ of Certiorari to review the ruling by an Executive Officer of the 
United States Government, said in reference to the functions of such 
a writ: 

“ ‘In ancient times it was used to compel the production of a record 
for use as evidence; more often to supplement a defective record in 
an appellate court, and later, to remove, before judgment—Harris 
v. Barber, 129 U. S. 366, 369—a record from a court without juris¬ 
diction and with a view of preventing error rather than of correcting 
it. When later still its scope was enlarged so as to make it serve the 
office of a writ of error, certiorari was granted only in those instances 
in which the inferior tribunal had acted without jurisdiction, or in 
disregard of statutory provisions. But in those cases the writ ran to 
boards (Reaves v. Ainsworth, 219 U. S. 296), officers, tribunals and 
inferior judicatures, whose findings and decisions, even though er¬ 
roneous, had the quality of a final judgment, and there being no 
right of appeal or other method of review, the extraordinary writ of 
certiorari was resorted to from necessity to afford a remedy where 
there would otherwise have been a denial of justice/ (Underscoring 
by this Court.) 

“And again on page 172, the Court used the following language: 

“ 'Besides, if the common law writ, with all of its incidents, could 
be construed to apply to administrative and quasi -judicial rulings, it 
. could, with a greater show of authority, issue to remove a record 
before decision and so prevent a ruling in any case where it was 
claimed there was no jurisdiction to act. This would overturn the 
principle that, as long as the proceedings are in fieri the courts will 
not interfere with the hearing and disposition of matters before the 
Departments. Plested v. Abbey 228 U. S. 42, 51. To hold that the 
writ could issue either before or after an administrative ruling would 
make the dispatch of business in the Departments wait on the de¬ 
cisions of the courts and not only lead to consequences of the most 
manifest inconvenience, but would be an invasion of the Executive 
by the Judicial branch of the Government/ 

“If the jurisdiction of this court can be invoked as is sought to be 
done by the Petitioners, would not the inevitable result be that the 
Tribunal would become at once a revising authority of innumerable 
administrative acts performed by the Secretary of the Interior under 
the law and within a jurisdiction conferred upon him? This is not 
‘a consummation devoutly to be wished/ ” 

59 The judgment of the Court in that case was sustained by 

the Court of Appeals of the District of Columbia, 48 W. L. R. 

803. 

The Court is unable to perceive any difference in principle be¬ 
tween that case and this. In the present case, the Act of Congress 
prescribes “That the average annual railway operating income shall 
be ascertained by the Interstate Commerce Commission and certified 
by it to the President”. 40 Statutes, 452. In ascertaining this 
operating income, it seems clear to the Court that the Commission 
must exercise discretion and judgment, must find facts and apply the 
law to these facts. With respect to the subject-matter of the con- 
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troversy in this proceeding, it seems clear that if the claim of the 
Grand Trunk Railroad Company against the petitioner shall finally 
be adjudicated in the former’s favor, the particular item of $164,- 
800 would not, in that event properly form any part of the peti¬ 
tioner’s annual railway operating income during the test period. If, 
however, it should finally be adjudicated that the petitioner did not 
owe this sum of money to the Grand Trunk Company, then the Court 
assumes that a way exists under the law whereby the petitioner will 
be able to present and secure allowance of the item as a factor in 
fixing the just compensation to be allowed it by virtue and in pursu¬ 
ance of the provisions of the Federal Control Act. In any event, 
however, the Court is of opinion that the Commission was within its 
jurisdictional power and authority in determining the amount of the 
average annual railway operating income of the petitioner, certify¬ 
ing the amount thereof to the President for proper action by 
60 him in accordance with the provisions of the Federal Control 
•Act, and though it may have made a mistake or an erroneous 
finding, that mistake or finding this court has no power to review, 
revise, or correct in such a proceeding as the pending one, and there¬ 
fore the rule to show cause must be discharged and the petition for 
the writ of certiorari dismissed. 

And it is so ordered, this 21st day of June, A. D., 1921. 

By the Court: 

F. L. SIDDONS, 

Justice .' 


. Supreme Court of the District of Columbia. 

Monday, June 27th, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

This cause came on to be heard upon the petition, rule to show 
cause, answer of respondent Interstate Commerce Commission, and 
all other the proceedings and after consideration of the same, it is 
ordered that the rule to show cause be, and the same is hereby dis¬ 
charged, the petition dismissed and considered that said respondent 
recover of petitioner its costs of defense to be taxed by the clerk and 
have execution thereof. 

From the foregoing judgment, the petitioner by its attorney of 
record, in open court, notes an appeal to the Court of Appeals; where¬ 
upon, the maximum of an undertaking for costs is hereby fixed in 
the sum of One Hundred Dollars. 

61 Memorandum. 

July 5, 1921.—Undertaking on appeal approved and filed. 
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Order for Transcript of Record. 

Filed July 6, 1921. 

******* 

The Clerk of said Court will prepare a transcript for the District 
of Columbia Court of Appeals, including all papers in the case ex¬ 
cepting the petition (25 printed copies of which will be supplied 
by counsel) and excepting also Exhibits “A” and “B” which were 
attached to and made a part of the petition. 

ALFRED G. HAGERTY, 

Attorney for Petitioner. 

Assignment of Errors. 

Filed July 9, 1921. 

******* 

Comes now the Petitioner Detroit & Toledo Shore Line Railroad 
Company, and through its attorney makes and files the following as¬ 
signment of errors: 

•1. The court erred in failing to find that the Respondent Inter¬ 
state Commerce Commission was not authorized, either under section 
20 of the Interstate Commerce Act, section 1 of the Federal Control 
Act, or any other statute, and therefore was without jurisdictional 
power, to compel Petitioner—for the purpose of ascertaining and cer¬ 
tifying its “average annual railway operating income”, or for any 
other purpose—to classify and account for a contingent or disputed 
liability as if such item w r as an actual or positive liability; 

2. The court erred in failing to find that the disputed liability of 
One Hundred Sixty-Four Thousand Eight Hundred Dollars ($164,- 

800.00), the subject matter of complaint, in its inherent 
62 nature, was not a factor to be comprehended within the mean¬ 
ing of “average annual railway operating income” as that 
phrase is used in section 1 of the Federal Control Act, and therefore 
was not a factor which the Respondent Interstate Commerce Com¬ 
mission, acting within its lawful jurisdiction, might lay hold of in 
ascertaining, computing and certifying the “average annual railway 
operating income” of Petitioner; 

3. The court erred in failing to find that “income” for a given 
year, or the average income for a period of years, in the sense of that 
term as it is embraced within the phrase “average annual railway 
operating income” in section 1 of the Federal Control Act, obviously 
does not depend upon what may or may not in future years de¬ 
velop—^ a result of litigation—to be income or outgo, but is es¬ 
sentially the real income, independently of future contingencies, 
for the period defined by the statute; 

4. The court erred in failing to find that the Respondent Inter¬ 
state Commerce Commission’s definition of “average annual railway 
operating income” as that phrase is used in section 1 of the Federal 
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Control Act, and as reported by said Respondent Commission to the 
President in a lettter of September 3, 1918, (Appendix A of peti¬ 
tion) does not comprehend contingent or disputed liabilities within 
its meaning, but is stated by Respondent Commission to be “essen¬ 
tially the excess of railway operating revenues over the sum of con¬ 
comitant railway operating expenses and railway tax accruals.” 

5. The court erred in failing to find that it had and has power to 
review the action of the Interstate Commerce Commission in includ¬ 
ing an alleged liability, the validity of which has not been deter¬ 
mined and is in dispute, as a deducting factor in ascertaining and 
certifying to the average annual railway operating income of your 
Petitioner; 

6. The court erred in failing to find that in ascertaining and cer¬ 
tifying the average annual railway operating income of your Peti¬ 
tioner the Respondent Interstate Commerce Commission laid hold of 
a disputed liability amounting to One Hundred Sixty-Four Thou¬ 
sand Eight Hundred Dollars ($164,800.00) and used it as a deduct¬ 
ing factor in ascertaining and certifying such income, and to that 
extent and in that particular the said Respondent Commission acted 
in excess of the jurisdiction conferred upon it by section 1 of the 
Federal Control Act, section 20 of the Interstate Commerce Act, and 

in excess of any power given to it by law; 

63 7. The court erred in failing to find that good cause had 
not been shown why the common law writ of certiorari should 

not issue in accordance with the prayer of the Petitioner, since 
it was not made to appear that the Respondent Interstate Commerce 
Commission had jurisdictional power to compel the classification and 
accounting of a disputed liability as if said disputed liability was a 
positive or absolute liability for the purpose of ascertaining and certi¬ 
fying to the average railway operating income of Petitioner or for 
any other purpose. 

8. Upon the foregoing premises the court erred in dismissing the 
petition for a common law writ of certiorari. 

Respectfully submitted, 

ALFRED G. HAGERTY, 

Attorney for Petitioner. 

64 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 63, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 65165 at Law, wherein Detroit 
& Toledo Shore Line Railroad Company is Petitioner and Interstate 
Commerce Commission, United States of America is Respondent, as 
the same remains upon the files and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
25th day of July, 1921. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

E. W. Clerk. 

Endorsed on cover: District of Columbia Supreme Court, No. 
3697. Detroit & Toledo Shore Line Railroad Company, appellant, 
vs. Interstate Commerce Commission. Court of Appeals, District of 
Columbia. Filed Jul. 28, 1921. Henry W. Hodges, clerk. 
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Before the 

COURT OF APPEALS 

OF THE 

DISTRICT OF COLUMBIA. 


October Term, 1921. 
No. 3697. 


No. 25, Special Calendar. 


Detroit & Toledo Shore Line Railroad Company, 

A ppellant, 
vs. 

Interstate Commerce Commission, 

Appellee. 


BRIEF AND ARGUMENT OF APPELLANT. 


Petition in the court below by Appellant, Detroit & Toledo 
Shore Line Railroad Company, for certiorari to bring up 
for review alleged excess of jurisdictional powers by Ap¬ 
pellee, Interstate Commerce Commission, in compelling Apr 



2 

pellant to classify and account for a contingent or disputed 
liability as if such item was an actual or positive liability. 

STATEMENT OF THE CASE. 

By virtue of statutory and other powers thereto enabling 
him, the President of the United States at 12:00 o’clock 
noon December 28, 1917, took possession and assumed con¬ 
trol of certain systems of transportation (hereinafter called 
carriers) within the continental boundaries of the United 
States, including the railroad property of Appellant 
(M, 32): 

Subsequently, on March 21, 1918, the Congress enacted 
special legislation the purpose of which was, inter alia, to 
provide expedient means of compensating the carriers for 
use, possession and control of their property by the United 
States. 40 Stat. L. 451 J; and to that end, in section 1 
of the statute, authorized the President to engage in agree¬ 
ments with the carriers, severally, to pay them, annually, 
throughout the period of Federal control, a sum as nearly 
as may be to their average annual railway operating income 
for the three year period ended June 30, 1917 (5, 32). In 
the same section a duty was laid upon the Interstate Com¬ 
mission, here Appellee, to ascertain and certify to the Presi¬ 
dent the “Average annual railway operating income” of 
each of the several carriers, such certificates to be conclusive 
upon the President for the purpose of aforesaid agree¬ 
ments (5, 32). 

In a letter addressed to the President of the United 
States, dated September 3, 1918 (12) the Interstate Com¬ 
merce Commission interpreted the term “Railway operating 

* Numbers in parenthesis, unless otherwise explained, are to pages 
of the Transcript of Record in the court below. 

$ Commonly known, and hereinafter referred to,'as the Federal 
Control Act. 


income” as being “essentially the excess of railway operating 
revenues over the sum of concomitant railway operating ex¬ 
penses and railway tax accruals” in the sense that it, the 
Commission, regulates the accounts of the common carriers 
by virtue of the powers conferred upon it under section 20 
of the Interstate Commerce Act as amended 24 Stat. L. 379; 
34 Stat. L. 584 (2) (12). (See foot note). 

In the process of ascertaining the average annual railway 
operating income of the Appellant the attention of the Com¬ 
mission was directed to a contingent or disputed liability, 
a gg re g a 6 n g $164,800 for the three year period ended June 
30, 1917, which erroneously had been deducted from the 
operating revenues of the Appellant for said period and cor¬ 
respondingly reduced the Appellant’s “Railway operating 
income” for the same period with the result that the average 
for the three years ended June 30, 1917, was less, by one- 
third of $164,800, or $54,934, than it would have been had 
this deduction not been made (4, 32). 

The contingent or disputed liability arose from a claim 
filed against the Appellant by the Grand Trunk Railway 
Company of Canada for services alleged to have been per¬ 
formed. The Appellant, however, denied liability for the 
amount so claimed and declined to make payment to the 
Grand Trunk. Thereafter, January 22, 1917, which is 


Note : In passing it should be observed that section 20 of the In¬ 
terstate Commerce Act authorizes the Commission to prescribe a 
uniform system of accounts but nowhere does it authorize the Com¬ 
mission to compel a carrier to classify and account for a contingent 
or disputed liability as if such item was an absolute or positive 
liability; also it should be observed that sur'h authority or power is 
not conferred under section 1 of the Federal Control Act which lays 
upon the Commission the duty to ascertain and certify to the Presi¬ 
dent the average annual railway operating income, nor is such 
authority or power conferred upon the Commission by any other 
statute. A still further observation is that the action of the Commis¬ 
sion in ascertaining and certifying to the average annual railway 
operating income is. conclusive, from which the carriers have no 
right of appeal. 
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within the three year period ended June 30, 1917, the Grand 
Trunk entered suit against Appellant for the amount of the 
aforesaid alleged debt, which suit is at present pending un¬ 
decided in the District Court of the United States for the 
Eastern District of Michigan Southern Division; said suit 
being identified in the records of the court as Law Case 
5998 (3,32). 

The Grand Trunk, recognizing its claim against Appel¬ 
lant to be of a doubtful nature, did not include the alleged 
debt against Appellant in its operating revenues and there¬ 
fore the item was excluded as income in its “Railway operat¬ 
ing income” for the three year period ended June 30, 1917, 
(4). In other words, the Grand Trunk did not recognize 
the alleged debt as earnings, receipts or income properly in¬ 
cludible in computing “Railway operating income” and the 
Interstate Commerce Commission ascertained and certified 
that carrier’s average annual railway operating income with¬ 
out including the alleged debt of $164,800 in its computa¬ 
tion as part of the Grand Trunk’s income (8). 

The Appellant, upon directing the attention of the Com¬ 
mission to the contingent or disputed liability, sought author¬ 
ity to restore to its railway operating revenues, and corre¬ 
spondingly to its income, for the three year period ended 
June 30, 1917, the item of $164,800, thus increasing its 
average annual railway operating income $54,934. Such 
authority was sought upon the ground that the deduction 
from railway operating revenues had been erroneously made 
and upon the further and more stronger ground that the 
Commission was without jurisdictional power, either by 
virtue of section 20 of the Interstate Commerce Act, section 
1 of the Federal Control Act, or any other statute, to compel 
the classification and accounting of a contingent or disputed 
liability as if it was an absolute or positive liability (6, 7, 8). 
The Commission, without discussing—and even refusing to 



discuss—its jurisdictional powers arbitrarily refused to per¬ 
mit Appellant to restore the disputed item of $164,800 to 
its revenue accounts for the three year period ended June 30, 
1917 (6, 7, 8). Thereafter the Commission computed, 
ascertained and certified to the President the average annual 
railway operating income of Appellant without including 
therein as income the said item of $164,800 (6, 7, 8, 32, 
33). * 

THE ISSUE. 

The contention of Appellant was and is that the Inter¬ 
state Commerce Commission, here Appellee, was and is 
without jurisdictional power —for the purpose of ascertain¬ 
ing and certifying to the average annual railway operating 
income or for any other purpose—to compel the classifica¬ 
tion and accounting of a contingent or disputed liability as 
if such item was an actual or positive liability lawfully de¬ 
ductible from railway operating revenues or railway 
operating income. 

The contention of the Appellee is that it had and has ex¬ 
clusive power, from which there is no appeal, to ascertain 
and certify the average annual railway operating income 
and its action and certificate in so discharging its statutory 
duty is not subject to review by the courts of justice. 

REMEDY SOUGHT. 

Issue having thus been raised Appellant petitioned the 
Supreme Court of the District of Columbia for the only 
known remedy in such a situation where an inferior tribunal, 

* The foregoing statement of the case is in conformity with that 
set forth in the memorandum of the court below (32, 33) and has not 
been excepted to in any particular by either Appellant or Appellee. 
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proceeding not according to the course of the common law, 
and where its decisions are not subject to appeal, had ex¬ 
ceeded its jurisdictional powers. The court below denied 
the writ (32) chiefly upon the ground that: 

“In any event, however, the court is of the opinion 
that the Commission was within its jurisdictional power 
and authority in determining the amount of the aver¬ 
age annual railway operating income of the petitioner, 
certifying the amount thereof to the President for 
proper action by him in accordance with the provisions 
of the Federal Control Act, and though it may have 
made a mistake or an erroneous finding, that mistake 
or finding this court has no power to review, revise, or 
correct in such a proceeding as the pending 
one, * * * ” 

From this decision an appeal was noted in open court, 
thus putting the Appellee upon notice and thereby dispensing 
with citation on appeal as required by rule 8 of this court. 
Assignments of error were duly filed July 9, 1921 (37). 

ASSIGNMENT OF ERRORS. 

The assignment of errors (37) are set forth in full be¬ 
low, as required by rule 8 of this court: 

1. The court erred in failing to find that the Re¬ 
spondent Interstate Commerce Commission was not 
authorized, either under section 20 of the Interstate 
Commerce Act, section 1 of the Federal Control Act, 
or any other statute, and therefore was without juris¬ 
dictional power, to compel Petitioner—for the pur¬ 
pose of ascertaining and certifying its “average annual 
railway operating income,” dr for any other purpose— 
to classify and account for a contingent or disputed 
liability as if such item was an actual or positive 
liability; 
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2. The court erred in failing to find that the dis¬ 
puted liability of One Hundred Sixty-Four Thousand 
Eight Hundred Dollars ($164,800.00), the subject 
matter of complaint, in its inherent nature, was not a 
factor to be comprehended within the meaning of 
‘‘average annual railway operating income” as that 
phrase is used in section 1 of the Federal Control Act, 
and therefore was not a factor which the Respondent 
Interstate Commerce Commission, acting within its 
lawful jurisdiction, might lay hold of in ascertaining, 
computing and certifying the “average annual railway 
operating income” of Petitioner; 

3. The court erred in failing to find that “income” 
for a given year, or-the average income for a period of 
years, in the sense of that term as it is embraced within 
the phrase “average annual railway operating income” 
in section 1 of the Federal Control Act, obviously does 
not depend upon what may or may not in future years 
develop—as a result of litigation—to be income or 
outgo, but is essentially the real income, independently 
of future contingencies, for the period defined by the 
statute; 

4. The court erred in failing to find that the Re¬ 
spondent Interstate Commerce Commission’s definition 
of “average annual railway operating income” as that 
phrase is used in section 1 of the Federal Control Act, 
and as reported by said Respondent Commission to the 
President in a letter of September 3, 1918 (Appendix 
A of petition) does not comprehend contingent or dis¬ 
puted liabilities within its meaning, but is stated by Re¬ 
spondent Commission to be “essentially the excess of 
railway operating revenues over the sum of concomitant 
railway operating expenses and railway tax accruals.” 

5. The court erred in failing to find that it had and 
has power to review the action of the Interstate Com¬ 
merce Commission in including an alleged liability, the 
validity of which has not been determined and is in 
dispute, as a deducting factor in ascertaining and certi¬ 
fying to the average annual railway operating income 
of your petitioner; 


- • T' 
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6. The court erred in failing to find that in ascer¬ 
taining and certifying the average annual railway 
operating income of your Petitioner the Respondent 
Interstate Commerce Commission laid hold of a dis¬ 
puted liability amounting to One Hundred Sixty-Four 
Thousand Eight Hundred Dollars ($164,800.00) and 
used it as a deducting factor in ascertaining and certify¬ 
ing such income, and to that extent and in that particu¬ 
lar the said Respondent Commission acted in excess of 
the jurisdiction conferred upon it by section 1 of the 
Federal Control Act, section 20 of the Interstate Com¬ 
merce Act, and in excess of any power given to it by 
law; 

7. The court erred in failing to find that good 
cause had not been shown why the common law writ 
of certiorari should not issue in accordance with the 
prayer of the Petitioner, since it was not made to ap¬ 
pear that the Respondent Interstate Cpmmerce Com¬ 
mission had jurisdictional power to compel the classifi¬ 
cation and accounting of a disputed liability as if said 
disputed liability was a positive or absolute liability for 
the purpose of ascertaining and certifying to the aver¬ 
age railway operating income of Petitioner or for any 
other purpose. 

8. Upon the foregoing premises the court erred in 
dismissing the petition for a common law writ of 
certiorari. 

QUESTIONS OF LAW TO BE DISCUSSED. 

1. If the Appellee, Interstate Commerce Commission, 
had jurisdictional power—for the purpose of ascertaining 
and certifying the standard return or for any other purpose 
—to compel the classification and accounting of a contingent 
or disputed liability as if such item was an absolute or posi¬ 
tive liability, from what source did it obtain such power and 
authority? Has it such power now? Did it have such 





power prior to Federal control? Could the Congress by^ 
direct legislation constitutionally grant such power? 

2. Is the disputed item of $164,800.00 “income” of the 
Appellant; if not is it “income” of the Grand Trunk. Rail¬ 
way Company of Canada? If the disputed item is neither 
“income” of the Appellant nor of the Grand Trunk Railway 
Company of Canada, to whom does it belong? 

3. Why the common law writ of certiorari lies, the juris¬ 
dictional power of the court, and whether there is any other 
adequate and expedient remedy at law ? 

The foregoing questions of law will be hereinafter dis¬ 
cussed in the order in which they appear. 

ARGUMENT. 

1. Jurisdictional Power of Appellee: The thing done by 
the Interstate Commerce Commission in excess of its juris¬ 
dictional power was to compel the Appellant to classify and 
account for a contingent or disputed liability as if such item 
was a positive or actual liability incurred and admitted (as 
an account stated) during the three year period ended June 
30, 1917 ; or, conversely, to refuse to permit the restoration 
to income a sum of money which the Appellant actually 
holds and retains possession of as income (railway operating 
income) actually earned in conducting transportation and 
which was computed as income for taxation purposes. If 
the Interstate Commerce Commission had or has any such 
power from what source does it come? Certainly not from 
section 20 of the Interstate Commerce Act by any express 
provision contained therein nor from any express provision 
of the Federal Control Act. If it obtained such power from 
legislative enactment it must be found by implication in the 
statutory construction of section 1 of the Federal Control 
Act and in the following words, to-wit: 
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“The average annual railway operating income shall 
be ascertained by the Interstate Commerce Commis¬ 
sion and certified by it to the president.” 

What is there about this statutory expression that gives to 
the word “income” any meaning but that comprehended in 
its customary and ordinary sense? Do the adjectives 
“annual average railway operating” give to this word “in¬ 
come" some magic and unusual meaning to the extent that 
the Interstate Commerce Commission might arbitrarily— 
irrespective of the real sense of the word—and without sub¬ 
mitting itself to review of the court—find and certify that 
a carrier's railway operating income was nothing, less than 
nothing, or five cents, when for other purposes, including 
taxation by the United States Government, its income was 
computed at hundreds of thousands of dollars including the 
income item of $164,800 here under discussion? Did the 
Commission have such power prior to Federal control of 
railroads? It did not, and so concedes. Has it such power 
at the present time? It has not, and so concedes. Could 
the Congress, by direct and open legislation, constitution¬ 
ally grant such power now or at any other time ? Obviously 
the answer is no, since such legislation would amount in 
substance and in fact to a taking of property without due 
process by the impairment of credit and a variance in the 
“income” for taxation purposes with that used for other 
purposes. At a very early date, United States v. Schillin- 
ger 27 Fed. Cases 973, we find the following conclusion by 
the court in a taxation case: 

“The term ‘income’ within the meaning of the act 
July 14, 1870, which imposes a tax upon gains, profits 
and income, must be taken to mean money, and not 
the expectation of receiving it or the right to receive 
it at a future time. The amount of a note taken in 
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1871, on a patent right, but not due until 1872, and 
paid in that year, is not taxable as the income of 1871.” 

Later, in the recent stock dividend case, Eiscncr v. Ma- 
combcr, 252 U. S. 189, 210—relating to the conversion of 
surplus into capital stock—we find this pertinent statement 
upon which the court rested in reaching its conclusions: 

“This, however, is merely bookkeeping that does not 
affect the aggregate assets of the corporation or its 
outstanding liabilities; it affects only the form, not the 
essence, of the ‘liability’ acknowledged by the corpora¬ 
tion to its shareholders, and this through an adjust¬ 
ment of accounts on one side of the balance sheet only, 
increasing ‘capital stock’ at the expense of ‘surplus’; 
it does not alter the pre-existing proportionate interest 
of any stockholder or increase the intrinsic value of his 
holding or of the aggregate holdings of other stock¬ 
holders as they stood before.” 

The same is fundamental in the issue here presented; 
that is, merely because the accounting officer of the Appel¬ 
lant—without authority but by mistake—withdrew the item 
of $164,800 from the revenue accounts and set it up as a 
reserve in the suspense accounts, his action did not by any 
means alter the real income or interest of the shareholders 
in the property nor did it, for the purposes of taxation, re¬ 
duce the true income by the measure of this disputed liability. 
Would any member of the bench or bar suggest, when com¬ 
puting their income for the purpose of taxation, that they 
should be relieved of any income by reason of the fact that 
a third person alleged a liability against them which they de¬ 
nied to be due and had refused to pay? Or, conversely, 
could the internal revenue officer be expected, in measuring 
or computing income for taxation purposes, to relieve the 
taxpayer whenever he disclosed an alleged liability against 
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him which he denied and refused to pay? Such a proposal or 
suggestion has never been heard of; at least it never has had 
official or judicial sanction. Why then has the Interstate 
Commerce Commission—through some mysterious and un¬ 
disclosed power—an arbitrary right to convert—for the 
purpose of ascertaining the average annual railway operat¬ 
ing income or for any other purpose—either to classify and 
account for a disputed liability as if it was an absolute or 
positive liability or to refuse to restore to income such an 
alleged liability which Appellant denies and has refused to 
pay? The power, as already argued, does not come to it by 
statute and constitutionally could not. Bearing in mind 
that the said Commission is an inferior tribunal proceeding 
not according to the course of the common law, and its ac¬ 
tions are. not subject to appeal or review, how can it fairly 
be said that the writ of certiorari does not lie. If not, as as¬ 
serted in the lower court, we have, after all, a government 
by men and not of laws. 

2. To whom does the disputed item of “income” ($164 ,- 
800.00) belong? It will be noted that in the ascertainment 
and certification of the “income” (railway operating) of 
the Grand Trunk Railway Company of Canada the disputed 
item, or contingent liability, was not allowed as “income” 
to that carrier. Certainly it belongs to one of the carriers 
and should not l>e absorbed by the Government through ar¬ 
bitrary action of the Appellee. Clearly the Appellant has 
the possession and right of possession of this income for the 
three year period ended June 30, 1917. The Grand Trunk 
« did not even write the item into its accounts as “income” 
or railway operating revenues. It merely asserted a claim 
against the Appellant, the validity of which was contingent 
upon the construction of a tariff. That question, as before 
stated, is still in issue in the Federal Court. Until it is 
proven—if it ever will be—that the disputed item is law- 
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fully due the Grand Trunk it certainly must be regarded as 
the income of the Appellant for the three year period ended 
June 30, 1917. United States vs. Schillinger, I. D. 

3. Why the common law writ of certiorari lies, the jur¬ 
isdictional power of the court, and whether there is any 
other adequate and expedient remedy at law? One of the 
principal offices of the common law writ of certiorari is to 
keep inferior tribunals—proceeding summarily and not ac¬ 
cording to the course of the common law—within the bounds 
of their jurisdiction. In other words to keep them from 
taking hold of such matters (here a disputed liability) with 
which the law gives them no power to deal. Here we have 
seen that the Appellee has taken hold of and acted upon a 
subject matter with which it has no power to deal. We say 
“subject matter with which it has no power to deal” be¬ 
cause even today the Appellee could not compel the Appellant 
to make a scratch upon its books in respect of a disputed 
liability. That is to say if for railway material, for instance, 
a debt was alleged to be due from Appellant of $1,000,000.00 
or more the Interstate Commerce Commission, under th* 
powers conferred upon it by section 20 of the Interstate 
Commerce Act, or any other statute, could not compel the 
Appellant to make an entry upon its books showing such 
an item to be due the claimant. No tribunal—even the 
courts of justice—may arbitrarily enforce such action. The 
reason for the rule is obvious, because, unless it did not so 
operate it would be possible for the many inferior tribunals 
such as railroad commissions, public utilities commissions, 
tax commissions, and innumerable other boards of similar 
character, to usurp power and ignore substantive law in the 
most arbitrary manner against the rights of persons and 
property. 

In a leading case, Jackson v. People, 77 Amer. Dec., 493,9 
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Mich. Ill, cited by all text writers, the office of the writ is 
comprehensively discussed as follows : 

“It is claimed on behalf of the people, that upon a 
certiorari at common law, the only thing to be deter¬ 
mined is whether the court below had jurisdiction; 
and that if jurisdiction existed, the discretionary power 
of the court cannot be inquired into. And it is further 
claimed that the jurisdiction depends upon the subject 
matter of the complaint. Applying this rule to the 
case before us, it is insisted that the recorder's court 
had jurisdiction of all complaints for obstructing alleys, 
and that this jurisdiction being called into exercise by 
such a complaint, its proceedings thenceforth are not 
examinable unless an unauthorized judgment is given 
beyond the one allowed by law. As the same immun¬ 
ity from review applies to all special tribunals not act¬ 
ing according to the course of the common law, it be¬ 
comes very important to ascertain how far this doctrine 
is correct; for if true, it certainly gives them an extent 
of authority over persons and property not possessed 
by any of the higher courts.” 

The situation here under discussion is quite in point with 
the case just cited, in the sense that the inferior tribunal 
not only arbitrarily transcends its jurisdictional powers by 
taking hold of a subject-matter not within its powers, but 
in acting upon that subject-matter commits an obvious error 
of substantive law by compelling Appellant to classify and 
account for a disputed liability—for standard return pur¬ 
poses—as if it was an absolute liability in the nature of an 
account stated. 

And it must be borne in mind that the act of Appellee, 
here the subject of complaint, was judicial in point of quality 
and conclusive against Appellant, there being no means or 
method of review excepting by the common-law writ of cer- 
tiorari. The stating of an account, for any purpose, where 







the substantive rights of persons is involved is always es¬ 
sentially judicial and wholly within the jurisdictional pow¬ 
ers of the courts to review. If this was not true the Ap¬ 
pellee would be in position to strike down the legislation 
of the Congress and ignore all principles of law relating to 
accounts in the valuation of the railroads in prescribing a 
uniform system of accounts, and in reflecting the operating 
results of the railroads of the country to the public. As an 
extreme example, it would be free, under the provisions of 
the Federal control act, to ignore the revenue of the carriers 
altogther and certify to the President that the average annual 
railway operating income of Appellant was five cents, ten 
cents, or any other amount, and because that certificate is 
made conclusive against both Appellant and the President, 
the effect would be— -as it will be in this case if remedy is 
not available under the common-law writ of certiorari —to 
strike down and render ineffective the special statutory 
means—plain, expedient, adequate and complete—of obtain¬ 
ing just compensation, and thus depriving Appellant a sub¬ 
stantial statutory right. 

As to remedies other than the common-law writ of cer¬ 
tiorari : Apart from the common-law writ of certiorari there 
is no other plain, speedy, adequate and complete remedy. 
It is no answer to say that if Appellant is not satisfied with 
its average annual railway operating income it is free to 
first present the question of just compensation to a Board 
of Referees and later, if necessary, in a suit against the 
United States in the Court of Claims. The fact is that Ap¬ 
pellant is satisfied with its average annual railway operating 
income if properly certified in conformity with the law, is 
willing to accept it, and is entitled to the special statutory 
means provided by the Congress of obtaining that compen¬ 
sation. Appellee has no right, through usurpation of power 
and misapplication of law, to strike down and render in- 
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effective an otherwise plain, speedy, adequate and complete 
remedy specially provided by statute. To send Appellant 
to a Board of Referees and thence to the Court of Claims 
is not a plain, speedy and adequate remedy for the wrong 
here subject of complaint. There is abundance of authority 
which holds that the remedy must be adequate and adequate 
comprehends, among other things, expediency. As bearing 
upon the adequacy the following quotation from State v. ex 
rel Hamilton v. Guinotte, 57 S. W., 281, a case of leading 
importance, is cited: 

“The will of Thomas G. Hall was admitted to pro¬ 
bate in the probate court of Jackson County, and letters 
testamentary without requirement of bond issued to his 
daughter and executrix, Maggie McCune. These things 
being done, relator brought suit in the court of Jack- 
son County to contest the will. A change of venue 
transferred this cause to the Cass circuit court. Pend¬ 
ing this suit, the probate court appointed an adminis¬ 
trator pendente lite of Hall’s estate, and ordered the 
executrix t"* turn over the estate to him, which was 
done. The will contest in Cass county resulted in es¬ 
tablishing the paper writing as the last will of Hall, 
and thereupon relator paid the costs, and appealed to 
this court, but gave no bond. That appeal is still pend¬ 
ing. Upon being advised of the result of the will con¬ 
test in the Cass circuit court, the executrix applied to 
be reinstated in her former position. Her application 
was granted, and relator ordered to turn over the es¬ 
tate to her. To prevent execution of this order, cer¬ 
tiorari is prayer, and a motion to quash that order in¬ 
terposed.’’ * * * 

4. Having proceeded thus far, we come down to 
the question of the remedy employed in this case. Is 
certiorari the proper remedy? There is no doubt but 
what an appeal would lie from the order of the pro¬ 
bate court reinstating the executrix in her former posi¬ 
tion. Rev. St. 1899, No. 278. And it has been broad- 
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ly stated that certiorari cannot issue where remedy 
exists by either appeal or writ of error. State v. Shel¬ 
ton (Mo. Sup.), 55 S. W. 1008. In State v. Switzler, 
143 No. 287, 45 S. W. 245, however, where an appeal 
might have been had from the order of the probate 
court, certiorari was awarded, and the cause heard 
and disposed of in this court. But the statement that 
certiorari will not issue where either appeal or error 
goes, though frequently met with in text writers and 
in some reports, is neither strictly true nor accurate. 
There are marked exceptions. Thus, where the ex¬ 
igencies of the case are such that the ordinary methods 
of appeal or error may not prove adequate either in 
point of promptness or completeness, so that a partial 
or total failure of justice may result, then certiorari 
may issue. Harris, Certiorari, No. 54. The rule that 
appeal or writ of error existing bars certiorari is sub¬ 
ject to the qualification that such other means of re¬ 
dress, in order to form a bar, should be adequate to 
meet the necessities of the case. Thus the right of ap¬ 
peal, while generally held an adequate means of cor¬ 
recting mere errors committed in the exercise of juris¬ 
diction, may prove inadequate to redress or prevent a 
wrong done in the absence or excess of jurisdiction. 
2 Spell. Extr. Relief, No. 1918, 1963; Railroad Co. 
v. Brannum (Ala.) 11 South, 468; Vaughn v. City of 
Ashland (Wis.) 37 N. W. 809; Rex. v. Inhabitants of 
Standard Hill, 4 Maule & S. 378. In this regard cer¬ 
tiorari accomplishes in effect the same functions as 
does a court of equity where it interposes because the 
remedy at law is neither adequate, certain, nor com¬ 
plete. By it, if the inferior court is guilty of proceed¬ 
ing in the absence or excess or usurpation of juris¬ 
diction, then that court may be kept within proper 
bounds. State v. Dobson, 135 Mo., 10c. cit. 19, 36 
S. W. 238, and cases cited. And certiorari is a sum¬ 
mary and more effective remedy for judicial excesses 
than writ of error or appeal. 2 Spell. Extr. Relief No. 
1890. There are many authorities which hold that it 
is the inadequacy, and not the mere absence, of all other 
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legal remedies, and the danger of a failure of justice 
without it, that must usually determine the propriety 
of this writ. People v. State Treasurer, 24 Mich., loc. 
cit. 477; Inhabitants of Cushing v. Gay, 23 Me. 9; 
Hopkins v. Fogler, 60 Me. 266; Spofford v. Railroad 
Co., 66 Me. 26; Edgar v. Greer, 14 Iowa, loc. cit. 212; 
Calif. Pac. R. Co. v. Central Pac. Ry. Co. 47 Cal. 528; 
People v. Hill, 53 N. Y. 547; Knapp v. Heller, 32 Wis., 
loc. cit. 468. An adequate remedy is a remedy which 
is equally beneficial, speedy, and sufficient; not merely 
a remedy which at some time in the future will bring 
about a revival of the judgment of the lower court com¬ 
plained of in the certiorari proceeding, but a remedy 
which will promptly relieve the petitioner from the in¬ 
jurious effects of that judgment, and the acts of the 
inferior court or tribunal. People v. Commissioners 
of Public Parks, 66 How. Prac., 293; Kirby v. Su¬ 
perior Court, 68 Cal., loc cit. 605, 10 Pac. 119; Have- 
meyer v. Superior Court, 84 Cal., loc. cit. 398, 24 Pac. 
121, 10 L. R. A., 627; People v. Head, 25 Ill., loc. cit. 
419; Rex v. Railway Co., 2 Barn. & Aid., 646; People 
v. Mayor, etc., of New York, 10 Wend. 395; People v. 
State Ins. Co., 19 Mich., loc. cit. 396; Development Co. 
v. Orman, 18 C. C. A. 309; 71 Fed. 764; Railroad Co. 
v. Brannum, 96 Ala. 461, 11 South 468; Steamboat Co. 
v. City of Buffalo, 82 N. Y. 351; State v. Elkin, 130 
Mo. 90, 30 S. W. 333, 31 S. W. 1037; State v. Judge, 
49 La. Ann. 1454, 22 South, 421; State v. Hirzel, 137 
Mo. 447, 37 S. W. 921, 38 S. W. 961; State v. Aloe 
(Mo. Sup.), 54 S. W. 494; and many other authori¬ 
ties. And it has often been decided by numerous and 
respectable authorities that the discretionary stage has 
passed when the writ has issued, and the record of the 
inferior court, in response thereto, has been certified; 
that it is then the duty of the court to hear and deter¬ 
mine the cause, Ex parte Daniel Weston, 11 Mass. 417; 
Harris v. Barber, 129 U. S., loc. cit. 369, 9 Sup. Ct. 
314, 32 L. Ed. 697; People v. Board of Assessors of 
Brooklyn, 39 N. Y. 81; People v. Commissioners of 
Department of Fire and Buildings, of Brooklyn, 103 
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N. Y. 370, 8 N. E. 730; Farmington River Water- 
Power Co. v. County Com’rs., 112 Mass., loc. cit. 212; 
Mayor, etc., v. Coxe, 2 H. L. Cas., 239, loc. cit. 280; 
Bridge Co. v. Dix 16 Vt. 446; Trainer v. Porter, 45 
Mo. 336; 2 Spell. Extr. Relief, No. 1907; Inhabitants 
of Cushing v. Gay, 23 Me. 9. In this case the record 
being properly certified, the time for judicial discretion 
which we might have exercised in refusing the writ has 
now passed, and, in the performance of our duty, and 
in the exercise of 'our constitutional control over the 
inferior tribunals of this state, and finding from in¬ 
spection of the record that the probate court acted be¬ 
yond and outside its jurisdiction in making the order 
reinstating the executrix while the appeal was still pend¬ 
ing, we grant the motion to quash that order.” 

The remedy made available by use of the writ—where 
the review of the record justified that course—is to quash 
and annul, as void and ineffective, the action of the inferior 
tribunal found to be in excess of its jurisdiction. In this 
case the action of Appellee in laying hold of a subject-matter 
not within its jurisdictional powers—this subject-matter be¬ 
ing the disputed liability —and acting judicially upon that 
subject-matter for the purpose of ascertaining and certifying 
the standard return—resulted in a certificate being made, 
conclusive against Appellant and the President, which of 
itself rests upon an excess of jurisdiction; therefore the 
action of the Appellee in toto—and the result of it in the 
form of a certificate—should by decree of the court be 
quashed and the record remanded (if brought up by issu¬ 
ance of the writ) to Appellee for proper compliance with 
its statutory duty-to ascertain and certify the standard re¬ 
turn and to keep within its jurisdictional powers in so doing. 
If then Appellee would refuse to comply with its statutory 
duty to ascertain and certify—and keep within its jurisdic¬ 
tional powers in so doing—the situation as to Appellant’s 
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remedy would be the same as if no certificate ever had been 
made, and mandamus might be invoked to compel. 

In the consideration of this issue it must be remembered 
that the Appellee (Interstate Commerce Commission) is 
not in any sense to be regarded as an executive department 
of the United States Government. Its duties in a large 
part are judicial or quasi judicial, although it acts also in 
an administrative capacity. Certainly it cannot be assumed 
that this body has powers larger and broader than the courts 
of justice that administer the substantive law of the land. 
If this was true the courts of justice might just as well 
cease to function. Moreover, the Congress in order to get 
around the possibility of a legislative act being declared 
unconstitutional, could confer the powers and authority 
upon the Interstate Commerce Commission or any other 

commission in such a way—as here—that the judgment of 

/ 

the inferior tribunal would be final and not subject to re¬ 
view. Thus we would have, as before stated, “a govern¬ 
ment of men and not of law.” 

Respectfully submitted, 

Alfred G. Hagerty, 
Counsel of Record for Appellant. 
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STATEMENT. 

t 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia, discharging the 
rule to show cause and dismissing appellant’s peti¬ 
tion for a writ of certiorari. The pertinent facts are 
stated in a memorandum opinion rendered by Mr. 
Justice Siddons, from which we quote as follows: 

Under the act of Congress approved March 
21, 1918, 40 Stats. 451, commonly called and 
known as the Federal Control Act, the Presi¬ 
dent is authorized to agree with and to guaran- / 
tee to any railroad making operating returns 
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to the Interstate Commerce Commission, of 
which railroad, possession, use, control, and 
operation was taken over by the President 
during the late war, that during the period of 
the federal control such railroad shall receive 
as just compensation, an annual sum, payable 
at certain times, for each year and pro-rata 
for any fractional year of such control, not 
exceeding a sum equivalent as nearly as may 
be to its average annual railway operating 
income for the three years ending June 30, 
1917. The act further provided that the 
average annual railway operating income 
should be ascertained by the Interstate Com¬ 
merce Commission and certified by it to the 
President, and its certificate should, for the 
purpose of such agreement, be taken as 
conclusive of the amount of such average 
annual railway operating income. It would 
seem that prior to and during the so-called 
test period, which means the three year 
period ending June 30, 1917, the Grand 
Trunk Railway Company of Canada claimed 
that there was due it from the petitioner a 
sum of money for services performed, during 
said test period, of $164,800. This was denied 
by the petitioner with the result that an 
action was instituted by the Grand Trunk 
Company against the petitioner for the amount 
claimed by it in the District Court of the 
United States for the Eastern District of 
Michigan, where it is still pending. Under 
the accounting regulations of the respondent 
Commission, to be observed by railroads, 
and by the requirements of the Interstate 
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Commerce Commission Act, the reports to be 
made by the railroads to the Commission were 
required to show the earnings and receipts 
from each branch of the business and from all 
sources. The petitioner alleges that its 
' accounting officer, in making up a report of 
the petitioner to the Commission, by mistake 
charged the amount of the claim of the Grand 
Trunk road against the petitioner for the test 
period, amounting to $164,800, as a deducting 
factor or debit against the petitioner’s earn¬ 
ings, receipts, or railway operating revenues, 
and made corresponding credit entries to 
certain suspense accounts, the effect of which, 
says the petitioner, was “erroneously and 
artifically to understate the earnings, receipts 
or railway operating revenues and corre¬ 
spondingly the railway operating income of 
your petitioner for the test period by the 
measure of $164,800.” That discovering this 
alleged mistake, petitioner, on or about Feb¬ 
ruary 12, 1919, sought permission of the 
respondent to exclude from its computation 
this item of $164,800, which permission the 
Commission refused. That thereafter, the 
respondent Commission certified to the Presi¬ 
dent that the standard return or average 
annual railroad operating income of the peti¬ 
tioner for the test period was $472,516.77, and 
that this sum was ascertained and computed 
by the respondent Commission by the process 
of including as a debit or deducting factor 
against the petitioner’s earnings, receipts or 
railway operating revenues, and correspond¬ 
ingly as a debit or deducting factor against 
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the petitioner’s railway operating income, the 
item of $164,800, representing a disputed and 
contingent liability, and petitioner insists 
that the true standard return or average 
annual railway operating income of the peti¬ 
tioner for the test period is $527,450.10, and 
that therefore, the certificate of the respond¬ 
ent Commission to the President under¬ 
stated the true average annual railway operat¬ 
ing income of the petitioner by the sum of 
$54,933.33; and, says the petitioner, the 
Commission exceeded its jurisdictional power 
in certifying to the President an amount other 
than that claimed by the petitioner to be the 
true standard return of $527,450.10, and it is 
upon the theory that the Commission has 
proceeded in excess of its jurisdiction that it 
seeks to have the action of the Commission in 
the matter thus claimed corrected in the 
pending proceeding. 

The Commission, among other things, chal¬ 
lenges the authority of this court to review its 
action in the particular about which the 
petitioner claims, in a proceeding such as 
this. (Rec. 32-33.) 

The origin of this proceeding was a petition filed by 
appellant in said Supreme Court against the Com¬ 
mission and the United States. The Commission 
filed a demurrer, and, without waiving its demurrer, 
filed a return to the rule to show cause and an answer 
to the petition. After having appeared specially 
for the purpose, the United States made a motion 
to quash the service against, and to dismiss the 
petition for want of jurisdiction over, it, as a party 


defendant, which motion was sustained by the court; 
whereupon, the Commission moved that the petition 
be dismissed as to it, for want of jurisdiction in the 
court. 

In rendering judgment as aforesaid the court, in 
said memorandum opinion, among other things, 
said: 

* * * In any event, however, the Court 
is of opinion that the Commission was within 
its jurisdictional power and authority in 
determining the amount of the average an¬ 
nual railway operating income of the petitioner, 
certifying the amount thereof to the President 
for proper action by him in accordance with 
the provisions of the Federal Control Act, and . 
though it may have made a mistake or an 
erroneous finding, that mistake or finding this 
court has no power to review, revise, or cor¬ 
rect in such a proceeding as the pending one, 
and therefore the rule to show cause must be 
discharged and the petition for the wTit of 
certiorari dismissed. 

And it is so ordered, this 21st day of June, 
A. D., 1921. (Rec. 36.) 

The appellant’s assignments of error are eight in 
number, but may be summarized, we think, as 
follows: 

The court erred in declining to issue the writ of 
certiorari. 

The court erred in failing to declare to be null and 
void the action of the Commission in declining to 
permit appellant to change its report filed in the 
office of the Commission so as to eliminate there- 
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from, as a deduction from what would otherwise be 
appellant’s standard return for the test period, 

said item of $164,800. 

The court erred in failing to declare to be null and 
void the action of the Commission in certifying to the 
President appellant’s standard return for the test 
period. 

THE COURT DID NOT ERR IN DECLINING TO 
ISSUE THE WRIT OF CERTIORARI. 

It will be observed that the only purpose for which 
appellant is asking the court to issue a writ of cer¬ 
tiorari is to compel the Interstate Commerce Com¬ 
mission, contrary to its own judgment in the premises, 
to increase the average annual railway operating 
income of appellant for said test period which has 
been found bv the Commission and certified by it to 
the President in accordance with the authority con- 
ferred and the duty imposed upon the Commission 
by section 1 of the Federal control act, from which we 
quote as follows: 

The average annual railway operating in¬ 
come shall be as ertained by the Interstate 
Comm.er.e Commission and certified by it to 
the President. Its certificate shall, for the 
purpose of such agreement, be taken as con¬ 
clusive of the amount of such average annual 
railway operating income. 

That the subject-matter of the action taken by the 
Commission was within the Commission’s jurisdiction 
is not and could not consistently be disputed; that the 
Commission did not accord to appellant a full and fair 


opportunity to be heard in connection with that 
subject-matter is not contended, and that the Com¬ 
mission’s jurisdiction over the subject-matter is final 
and conclusive is shown by the language of the act 
above quoted. It is true that appellant says the 
Commission exceeded its jurisdiction because, in 
determining the average annual railway operating 
revenue, it considered and gave weight to the item of 
$164,800, but this is only another way of saying that 
the Commission exceeded its jurisdiction because it 
reached and reported a conclusion which appellant 
does not believe to be correct. Under these circum¬ 
stances we respectfully submit that it would not be 
proper for the court to comply with the request of 
appellant and order the issuance of said writ. 

This case appears to us to be strictly analogous in 
principle to the case of Mickadiet v. Payne , referred 
to in said memorandum opinion by Mr. Justice Sid- 
dons, whose language we quote as follows: 

This court had occasion quite recently to 
consider its power to issue a writ of certiorari 
in the case of Mickadiet v. Payne , Law, 63498, 
in which the respondent was the Secretary of 
the Interior, who was required in that case, to 
determine who were the legal heirs of a de¬ 
ceased Indian allottee of land, and held, for the 
reasons stated in a memorandum filed in that 
case, that the writ would not lie. Those 
reasons are repeated as follows: 

“ The complaint of the petitioners is not that 
he proceeded to inquire into and determine 
these questions, or to put it in more familiar 


phrase, ‘ to hear and determine ’ them, but that 
he reached an erroneous conclusion thereon, in 
that he decided the adoption decree to be null 
and void, and that therefore the petitioners 
were not the legal heirs of the allottee. 

“ Let it be supposed for the moment that his 
conclusion was erroneous. The question then 
arises, has this court the jurisdiction to correct 
the error by the means of a writ of certiorari? 
It must be borne in mind that the power of 
the Secretary to make the inquiry and reach 
a conclusion has been settled in his favor by 
the Supreme Court, and it is plain that its 
exercise required him to pass upon questions of 
fact and of law, and make an adjudication 
thereon. Can it be doubted that this involved 
judgment and discretion? The nature and 
quality of his act was at least quasi-judicial 
although performed in the course of adminis¬ 
trative duties, for he is, of course, primarily an 
administrative, an executive officer. 

“ In the performance of his duty in the case 
he was but carrying out the provisions of the 
act of Congress of June 25, 1910 (36 Statutes 
855) which enacted inter alia , 

“ 1 That when any Indian to whom an 
allotment of land has been made, or may 
hereafter be made, dies before the expiration 
of the trust period and before the issuance 
of a fee simple patent, without having made 
a will disposing of said allotment as hereinafter 
provided, the Secretary of the Interior, upon 
notice and hearing, under such rules as he 
may prescribe, shall ascertain the legal heirs 
of such decedent , and his decision thereon shall 








9 

be final and conclusive. (Underscoring by 
this court.) ’ 

“ Having ascertained ‘ the legal heirs of 
such decedent/ will his decision thereon ‘be 
final and conclusive’ as the act quoted de¬ 
clares, if this court has the power to require 
him to set his decision aside and, in effect, 
enter one that is in accord with what this 
court might consider proper? that is: 

“ To deny to the petitioners the relief sought 
in this proceeding is not to say that they are 
without a remedy, if they have been deprived 
of any constitutional right. Doubtless at the 
proper time, and in an appropriate suit or 
action, a judgment can be obtained that will 
do justice to all concerned, a judgment that 
will be res judicata of this controversy, which 
certainly a judgment in this proceeding would 
not be, at least so far as these persons not 
claiming adversely to the petitioners before 
the Secretary, are concerned.” (Rec. 33-34.) 

To the same effect, see also Degge v. Hitchcock , 35 
App. D. C. 218, and Lane v. Mickadiet , 241 U. S. 201. 

The judgment of the Supreme Court of the District 
in the Mickadiet Case was affirmed upon appeal by 
this court, 269 Fed. 194. In its decision, which was 
rendered by Mr. Chief Justice Smyth, this court said: 

* * * The moment that the property, 
whether it be the rents or the corpus of the 
. estate, passes out from under the adminis¬ 
trative control of the Secretary, it becomes 
subject to the action of the courts, where 
complete justice may be done to all parties 
concerned. 
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(4) Even if this were not so, the appellants 
would not be entitled to the writ of certiorari, 
since the Supreme Court has said so unmis¬ 
takably that the writ will not issue to review an 
administrative order made by an executive 
officer of the government. To this rule there 
are no exceptions. (Id. 197.) 

If the determination of the question of who are 
the heirs of an intestate, by the Secretary of the 
Interior, and which is made by statute final and 
conclusive, is an administrative determination which 
cannot be reviewed in court upon the issuance of a 
writ of certiorari, it necessarily follows, we submit, 
that a determination of the amount of appellant’s 
average railway operating revenue for said test 
period, by the Commission, and which by statute is 
made conclusive, is an administrative determina¬ 
tion which cannot be reviewed in court upon the 
issuance of such a writ. 

Also, it will be observed that the Commission’s 
certificate to the President is to be used simply as 
the basis of an agreement to be made by and be¬ 
tween the President and the appellant concerning 
the compensation to be paid to the latter for the use 
of its railroad property during the period of Federal 
control, and that, if such an agreement is not vol¬ 
untarily executed, the appellant may have the 
question of compensation passed upon in the first 
instance by a board of referees to be appointed by 
the Interstate Commerce Commission, and, later, by 
the Court of Claims. 
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THE COURT DID NOT ERR IN FAILING TO DE¬ 
CLARE TO BE NULL AND VOID THE ACTION OF 
THE COMMISSION IN DECLINING TO PERMIT 
APPELLANT TO CHANGE ITS REPORT FILED IN 
THE OFFICE OF THE COMMISSION SO AS TO 
ELIMINATE THEREFROM, AS A DEDUCTION 
FROM WHAT WOULD OTHERWISE BE APPEL¬ 
LANT’S STANDARD RETURN FOR THE TEST 
PERIOD, SAID ITEM OF §164,800. 

Even if the court were free to substitute its judg- 

✓ 

ment for the judgment of the Commission concerning 
the disposition to be made at the present time of the 
item of $164,800 in the report filed by appellant in 

the office of the Commission, it would not do so under 

/ 

the circumstances disclosed hv the record in this 

* 

proceeding. We have seen that the question of 
whether that item is owing by appellant to the Grand 
Trunk Railway Company of Canada is now before the 
District Court of the United States for the Eastern 

V 

District of Michigan for determination. The de- 
termination of that question will, of course, be left 
to the court which obtained jurisdiction over it before 
the application in this proceeding had been made by 
appellant. In advance of such a determination it is 
impossible for either the Commission or this court to 
be certain that the disposition voluntarily made of 
said item by appellant in its report at the time it 
filed the report with the Commission is not correct. 
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THE COURT DID NOT ERR IN FAILING TO DE¬ 
CLARE TO BE NULL AND VOID THE ACTION OF 
THE COMMISSION IN CERTIFYING TO THE 
PRESIDENT APPELLANT’S STANDARD RETURN 
FOR THE TEST PERIOD. 

We have seen that the certificate made and for¬ 
warded to the President by the Commission was in 
accordance with the pertinent facts as found by the 
Commission while acting within the exclusive juris¬ 
diction conferred upon it by Congress, and that under 
such circumstances the court is without jurisdiction, 
in a proceeding of this kind, to declare the certificate 
to be null and void. But if the jurisdiction of the 
court were otherwise it would not comply with appel¬ 
lant’s request, at least until after the question above 
mentioned has been determined by said Michigan 
court. 

In paragraph XXVI of its petition appellant 
alleges that the Commission has not allowed the 
Grand Trunk Railway Company of Canada to in¬ 
clude the item of $164,800 in the report filed by it 
in the Commission’s office, as an income or credit 
item in computing its earnings, receipts, or standard 
return, and that as a result a contingent or doubtful 
liability has been converted into a positive liability 
against the appellant without permitting a like con¬ 
version in behalf of said railway company, but these 
allegations are denied in paragraph VI of the answer 
under oath of the Commission, which reads: 

Answering Paragraph XXVI, respondent 
says that the Grand Trunk Railway Company 
of Canada has not asked to be allowed to in- 





elude the said item of $164,800 as an income 
or credit item in computing its “earnings,” 
“receipts,” or standard return; and respond¬ 
ent denies that the effect of any action by 
respondent in ascertaining and certifying the 
petitioner’s standard return was or is to decide 
the issue now pending in court against the 
petitioner or in favor of said Grand Trunk 
Railway Company of Canada, and respondent 
avers that neither the parties to said litigation 
nor the court in which the issue a& to the 
validity of the switching charges is now 
pending attribute any such effect to any action 
by respondent in the respect mentioned. 

In this connection we call attention to Appendix 
E of appellant’s petition, which shows that the Com¬ 
mission offered to state in writing to the Directoi 
General of Railroads the peculiar circumstances 
surrounding said item, so that they might be given 
consideration in determining by agreement the 
compensation which should be paid to appellant for 
the use of its railroad property during the period of 
Federal control. Also* it will be observed that the 
statements contained in reports filed by appellant 
in the office of the Commission are made only prima 
facie evidence of what they purport to show. 

For the reasons above set forth we insist that the 
appeal in this case should be dismissed. 

Respectfully submitted. 

P. J. Farrell, 

Counsel for Interstate Commerce Commission 

Appellee. 
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